1 » * aY * * * 8 
n AS n ” 
© FIRES. WITS 
* ” 
"IP" 
p " 
— 
* 
— N » 
. 
: 0 
4 4 
LY - a 
: 
4 
. 
6 5 4 , 
- o 
* * 4 N 
- * 3 
TW * 
. 4 
„ XY ; 
"FE * * 
" 1 - 
A, 
= n .* ” 
- 7 . 
* * * ” 
£7 * A 
. wy + a * 9 
* 2 
» * 
4 * _ . 
1 — ' — 
2 x 
8 a 
ai * ” 


* 1 > % 3 © 5 $ . 
+) F k : ” , 
a v - ” ” r 
A 4 © - 2 * 7 
5 8 4 5 \ 5 
* N * N 
* + 5 * , , ; w 1 * 
* — 1 * 
4 f 
4 i > 2 
: p » 
* * ; ; 
* * 
1 " 4 7 > * 
en —— ——— - — 
3 | ada ? % 7 
: ; ; 5. : «pe ox | X * 
5 * c | a 8 4 
1 a 9 W * % 
* 
5 C O- . { 1 D E. 5 
* 4 f * © 4 " 7 1 * * 
wk. / ; 3 X * x65 p * 
c 4 : 3 8 * * 4 " « 
— 5 4 n 83 = * ; } 5 * * : of 
Þ, * 2 1 -* * 
* " 
— OL eff 4 
7 f 
4 5 
FI C 
* . 
* 1 8 
% * > ; 1 
3 4 * 1 Þ * „ * 
1 8 92 
% 1 » * * 5 
* 
15 7 * N 0 — 
5 8 N . ; 
"BS 8 5 - 4 
5 R * 7 
4 « . f 
} 
* _ : 5 70 x 1 1 , 
5 33 i os 2 7 l . ; F 4 4 . : 4 4 
by N F * . 8 N " \ : 7 , I 5 ; d * 
\ 4 * | f 1 : 4 
WW; N \ = I ** 0 1 4 * * 
* * 5 1 . 9 
J » 4 > g » 
8 ; | ne: / 
j4 5 - - A 1 g 
a q \ \ 4 =* 
be 
8 * K * 
1 "4 ” v 
— * ” ” 
4 . CY * 1 % > 
* 2 y N , ; 4 
45 « 
' *. 
- ; ; 1 
* ) U 
22 1 
he 4 
* A 
——_ 1 
2 3 / 
x ** — — 
5 : . 
£ 4 be „ 
; ; 
\ 
£ „ 
- 4 
7% 


„ of * * 
l 2 . « IT a 
* F = * 


3 


„ N : . * 


9 Printed for T. Cap ELI (Succeſſor to Mr. MiB E an) in the Strand. 
3 —_— v 


* 4 
"a, 
* 
* 
5 - = 4 1 
# * 
* 
\ * a 
- . - 
— * * 7 

— 8 2 = N 
. * ; 47A 1 : 

” i" 


* 
. 


LT 


het ts 


RU. 


us 1-4; 
* * 


SES oi a 


. 


r 


2 


n 


wi 


ff 


N 


E949 


* 


— 


-— 


8 
4 
2 


7 © xe —— > nn er IG ed ee 24 lts 
. — G ˙ . ern nec Mogtt > v1) FAIR, > 7 


214111 


— 
Lao, | - 


1 \ 


be 4 11 


9 
* 


O 4 
—_—_ 
+. Ay 


8 

F 

Fo 
32 


= £ i. — 
— #?- 1 #; a 


* 
„ 
« 


7 * 
3 
* 


2 3 
* 
If 
* 
4 
* 
0 


S 
"LI a ”. 


+. 


2 
2 
- 
— 
© * * 238 
"35 
* 


_ 
*-3 % 


—— 


* 
2 
- 


Fa 
* 
= 3. 


* 
4 


= 5-4 „ 


* 
: 
: 
. 
4 


m 


n rr 


4 H * 


» ** 0 - -”, * 5 
6 : 8 1 : k 8 þ : $ % - ” - bs. 8 
+ 4 #4 ' „117 7 ein 44 N 
h ? s :, - 4 1 ** - - "IE: ö ” . 1 
, . *% 
* *, . 
ern ö N ö 18 411 $7 *y 9 r 14 8 : 4 5 "5 : 
8 - 7 # 11 14 ö 4 1 ww © 4 
; 1 — . 8 
yy ; 7 fo 
„ . Ju * L iN . Io 
: : 5 . þ at we 8 
* 1 1 * . 4 R . 
g_» a 1 : "WE ; : 7» 
% 4 , , & © J . O $& 2 . : < \ 
. * 


0 * ö 7 : 
£ - MS A — : 23 5 5 Co, \4 2:3} 8 > 


Of the Tat BLECTION for the County of MIDDLESEX, 
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$$ 1 5 3180 ah I 4 : ; N d 4 ; . 


- Examined on the PRINcIrLES of the owsrtrurton, 


„ * "ot N 14 1 1 
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And the AUTKoM TIES of Law. 
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2 HERE 18 cri 3 on certain ſubjects, the ſober 6 
of truth and, c are af ntle avail againſt the Legere impetuo- 
iy of pubs Prejudice. , 


| Happily, hovgavers. an intemperance of this hid 18. 3 a8 tranſient 
as it is violent; n as its 0 N the . of the Poe become _ 
to dani n big 


- 


7 


There i * a, mga —— even to the eee * the 3 : by 


no pr udent ee nee "9 vi LnakteauTe to what is 0 popular 


clamour. 


Indeed the public opinion is in erroneous, Fer founded on juſt 8 | 


mation: But removed, as the far greater part are, from the ſource of true in- 


telligence, how eaſy. is it for thoſe who have an intereſt in impoſing on the 
public, to miſlead: them by Wal reproſentations, and adam them with. vain 
apprehenſions 5. : 

Impelled by ſuch mia tives, how 13 have the people « con- 
curred: in meaſures, which tended. to defeat the very ends they had in view, 


and which vers ultimately: deſtructive of their own uod 


But mere 18 that juſiiee; and. ner in the public, not 1 to be 


| Fora in individuals. When the people, by candid and temperate argu- 


ments, are perſuaded that their opinions and apprehenſions are groundleſs, 


they are ready to renounce them, and to turn Weir reſentment in thoſe 
who have deceived and milled them. | | 
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5 311 
Later times ſcarce afford a ſtronger jor mag of miſapprehenſion, than 


that which poſſeſſes the minds of ſome perſons, with reſpoct to the late i im- 
portant determination of the cledion for tlie unty of Middleſex. 


As few are acquainted with the true ſtate of mw A conſtitutional WL * 


queſtion, the writer of els eee gets; who. "hy taken fom PPAt9, egen 
U 


it, thinks it the duty of a good citizen, to ſubmit t 5185 reaſons and authori- 


ties to the julgmen of the * which have brought conviction to his = 
own mind. 3 1 = 
51 TI) 205 To 22149153 8 30d 10 bfi | "FN 


To this end, he propoſes to ew from the Records of Parliament, and 


the Authorities of Law, that the Houſe of Commons is legally inveſted with 


the power they have exerciſed with reſpect to the late determination of the 
5 election for Middleſex. 1 
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Farther, that; on the general ypriciphes' of: reulon and; Lonſtitütibgal volley 
they ought to have ſuch a power: And thatyin"the'inſtinee in queſtion, they 
have exerciſed their power in a juſt and conſtitutional mariner, not only 
according to the law and uſage of parliament, but in ſtri& . _ 
the — — the courts of F e on fimilar occaſions.” 

Hoge "If 347 *0 J 292295 gRIT 211 28 (bus z nd. + 56. 

That the Reader may be the Aber able to ke of the as 
to prove theſe propoſitions, it will be neceſſary previouſly to ſtate the pro- 
Lerlinge of the Houſe this ſeſſion; with reſpect to Mr. Wilkes; more eſpecially 
as the miſtakes and mifapprehenſions, which poſſeſs the minds: of ſome, ariſe 

from the want of being acquainted with theſe proceedings, or of confider- 
ing them with due attention and EE, Hy 
| Wai ag-babouot ndr . 1125 f er Roifliqo pildug 0 ebe 
Nr. Wilkes, in he laſt Parliament "was Sy Gong the Houſe of 
Gn Being, moreover, by the verdicts of his country, convicted of 
erimes/ for which-infamous puniſhments have not unfrequently been in- 
flicted, he thought proper to abſcond; ſo that ſentence could not then be 
paſſed upon him: . e n, he was outlawed. 3 | 
LS A997 212 ven THU DILL VION - don ASLETILITE ! My F be?! em! 


< PR 


On che eve. ef the Nenerat Hedion, he nevertkelefs e in publie; 
> though an outlaw, was elected one of the Knights of the Shire for the 
county of Middleſex. His outlawry however was afterwards reverſed, and 
ſentènce was paſſed upon him; in purſuance of en he was committed 


in by: hug. to the” : mag od of the TVET: aging e 8 DELETE 
Hel in this ſitustion, ke himſaf brought the conſideration of his Part- | 4 
a circumſtances before the Houſe, by his own petition which oceationed "RE 


them to call for the Records of the King's Bench, whereby the ſeveral con- 1 
victions againſt him, and the ſentence paſſed bene appeared before the = | 
Houle, ee 2» 
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came to the eee 32 


4 « expelled this Houſe; WAs, and 18 Pe 70 ge mark a e rl 


« rake out a few. 7 Writ, for th e cleding,; ; Knight Ne 
e ex, 
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"opp petition. b berg eard and Geterinined; he was fervards 


charged with a new offence ;.- that of writing a preface to a letter, which had 


been printed in the public papers; And, in the beginning of February laſt, 
being at the Bar of the Houſe of Commong,. he confeſſed himſelf the author 
and publiſher of the. preface under conſideration ; which the Houſe'then 
reſolved to be an inſolent, ſcandalous, and ſeditious libel : And afterwards | 


aba + pp bo. a e n 
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0 That John“ Wilkes es, This Aa air Logic "of this” 12058 be Hake at . | 
18 Dag of this Houle, 1 9 2b himſelf to be. the author and publiſher of 
00 . what this Houle has, reſolved to be an inſolent, ſcandalous, and aue 


8 libel: And, who has. heen convicted in the court of King's, Bench, of 
| — * havin 60 printed and pull; ſhed a ſeditious li bel, and three obſcene. and im- 


&* pious ibels, and by the "Judgment of. 08 An court, has been ſentenced 


to undergo twenty-two months impriſonment, and is now. in execution 


8 under the ſaid ee be „ this s Heuſe.“ n 
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Wpereupon it was fray Peay: BO , | | 
TY * ue! ndr nen ee eie ane 
© ORDERED, 1b 30 


That Mr. Speaker do iſſue his warrant to the Clerk of the' Thorn, to 
« make-out a new. writ for the electing a Knight of the Shire to ſerve: in 


_ < this preſent parliament, for the county of: I 5 in 2 zoom of 
. N Wilkes, Eq; :6Xpelied-this Houſe ? . i SHIP OY 


Mr. Wilkes, however, being nevelifheleſorrentivagd] the Houle, o on *% 4 15 'th 


as: February 1769, came to the en RetoEs % £2,479 Of DIE 36479 


4 3.6 115 7 


Su REs0LVED, 
That John Wilkes, kid g deem i in this ſeſfion” of pat, 
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5 to ſerve i in tha projet parkament.” 
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Is appearing to the Houſe, that e was no 5 date at this aft | 
deftion it Was pleite farther, That it n a noe, en And it 


Was , 111 101 n ale: 8 — ELET 1 i 10 4. 132 * Ana ei 105 ” ht 53 
| . 13 s * i 
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„ That Mr. Speaker do ig his warrant ta the Co 0 phe Crowns to 


Ire ta ferye in 


« this reſent” parffament, for the county of Mid in the Om 


2 John Wilkes, Eſq; who zs ADDED incapable of being elected a mem- 
ber to ſerve in this preſent parkament, andamhote election for the ſaid 


1. county has been declared void.“ 
B 2 A great 


Houſe, was again named as a candidate, and returned. 


Lutterell had the majority, they reſolved, that d 


miu „ r 46-34% 
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in the room of Mr. Wilkes: At the ſame time, they allowed the uſual Hberty 
for any party to petition an the merits of the ele mm. 
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was duly elected. 


as well as conjunct powers. 


The power ef Legiſlation is joint; and there can be no act of ' Lzgi/lation; 


[ * ] 
RI, | 
75 | 


A great part of the Frecholders of Middleſex, however, being influenced 
by a miſtaken bias, obſtinately peffiſted in their choice, and Mr. Wilkes 
was again returned. Whereupon the Houſe Tefalved' the Election and 


Return of Mr. Wilkes, to be null and void; and, n x other , candidate 


appearipg to the Houſe, they ordered a new wtit. 


„ At the next election, Mr. Wilkes, notwithſtanding the reſolutions 
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Whereupon the Houſe again reſolved the election of Mr. Wilkes to be 
null and void. But, it appearing'to the Houſe that there were other candi- 
dates, they ordered the poll to be brought before them; and it appearing on 
the face of the poll, that, of the. candidates capable of being Gedded, Mr, . 
| majority, they a, Ir. Lutterell ought'to have 
been returned, and ordered the return to bè amended, by inferting his name 


% 1 
* 


* 4 


In conſequence of this, fifteen Frecholders did prefer a petition; and on 
hearing the merits of that petition, the Houſe reſolved,” that Mi. Lutterell 
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; as ro TG inf obk owtY rants tuo di iS 3+ 0:4: Þ Wiha 1 
In order to ſhew that the Houſe of Commons is legally inveſted with tlie 


power they have exerciſed on this occaſion, it will be iieceſſary to explain 
| - the nature and extent of the powers conſtitationally veſted in that Houſe. 


iis preſerve the equal poiſe, - which 'the Jealouſy of our conſtitution has 
endeavoured to ſettle, the three orders of the late are inveſted with ſeparate, 


} 


legiſlative power, each Houſe has a judicial capacity, for the maintenance, 


among other purpoſes, of its own authority and independence. The Peers, 


in eit Houſe; às Lord Cole ſays, have power of judicature, and the Com- 


mons, in their Houſe, alſo have power of qudicature: And farther, as he 


0 


adds, both Houſes together, have power of judicature ; and, for this, he- 


refers to the Records of both Houſes. e 
"Thee vile, and onfy rule, by which their power of judicature is directed, 


is the Law ef Parkament > which, 1s will appear, is part of the Law of 
< = , - 5 f f F 5 ? 4 5 F 4 . 
an tl 3 2-74 +4: 
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As every court of juſtice, ſays Lord bat bath laws and cuſtoms for its 
auc ſome by the common law, ſome; by the civil and Pact law, 
ſome 2 peculiar laws and quſtoms, &c, fo the high court of” Parl zament 


its.0Wn rp Laws and Cuftoms. 


it 1 838 bs the Records of Pale chat all weighty matters 
moved concerning the Peers of the Realm, ought to be determined, adjudged. 
and diſeuſſed by the*cour/e of Parliament, and not by the civil law, det 


by the common laws of the land, uſed in other courts of the realm. þ va 


The ſame declaration, for the like reaſon, ſays Lord: Coke, reſpects the 


Commons, for any thing done or moved in. their Houſe :: And this is the 


reaſon, he adds, why the judges ought not to give any opinion of a matter of 


3 Pa rlianient, becauſe it is not to, be decided by the common law, but accord- 
ing to the law and cuſtom of Parliament; and 5 the Judge 8 


in divers Parliament Have Aid: Oy” 


&. 4. „ 


nizable, ; 18. diſtin&t 2 and aber of all other roy "but is, never- 
theleſs, a branch 'of the Law of the Land. 


The Lad of Parliament as tuch the Law of the and; as the n 


Lao, or any other branch of the general Law, which governs in this. 
realm. Bord 'Coke, enumerating the ſeveral branches of which the Law 15 
wy Realm e mentions the Low oe: Purliampnt 2 ſreond. 1 in, order:. 


e 3 Lord n 'S "0 ſpereh in the caſe: of Abby. and! 
White, fays, the Law and Cuſtom of Parliament is a part of the Law of the 
mY and, as Haube OUGHT TO BE TAKEN "NOTICE OF BY. ALL PERSONS. 


Lord Chief Juſtice Holt, in 2 3 FERGIE the granting of " 


Habeas Corpus to the Ailesbury men, ſays, « We are bound to take notice of 


the Cuſtoms , Parliament; for they are a part of the Zaw of the Land; and 
there are the fame methods of knowing it, as of knowing the law in Weſt- 
minſter-hall. In another place, he ſays, The Law and — Parha-- 


ments ic 4 much the Law of ! the Land, as any whey lav. 


8 n N . n r | 
* By the, ort of Parliament 31 H. 6. n. 27. the 7 deing: confulted concerning the: 
releaſe of ſome menibers.of the Commons, who had been impriſoned in the vacation, they an- 
fwered, That it was not their part to judge of the Parliament, which was Judge of the Law.“ 
L The Records. of nn as Lord Coke. obſerves, : are the trueft billocics. 
The: 
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The ſame language is held by Halt, Pei, Wiitlecle, Nec: 400 wil bs 
| Wound, in the courſe of theſe ſheets, to have been pronounced, from time td 
time, by the Courts of juſtice. In ſhort, E who have ever written, or 


ſpoken on this ſubject, have treated the *Pnw?3f Puliament, as part ofthe 
Law of the oY and ag a e which all Ran are bound to take nc pc 


was + 7 1 % ' „ ho 7 
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2 Ati" by chis TY FTE this FE) that che Houſe of Commons regulate 


their proceedings, with 885 to bangs ee ge ants the juriſdickion the) 
exerciſe. WP 
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TRE "OP of PabBihient why be cotiſtlerdd as | ee of two branches? 
T. Phe rules, orders, cuſtoms, and courſe'of the Houſe, with their expoſit! ions 
of, and gecimons bu oh the EO with reſpect. to Ss th te within their 23 | 
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The cuſtoms, courſe, and common judicial proceedings af a court, are the 


Lato of the Court, of which the common Law takes notice, without Ai 


or KN Hy ulage or r preſcription. to warrant them *. 
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That the WP of any Dargcular Cs is. 4 (pos. was that the FORE op 


tions of a Court make part of the Law of the Land. has been held Hom 
BE earlieſt times, ſo er back e even as the Furz ook of It E Wh Neo. . | 


12 7% 7 p47 


"Je *" Thus the wh have he and dl of chat Roy Ts f Cotati, with ther — 
tion and deciſions on matters cognizable before them, are as much thè Law.of 


the Land, as the rules and orders of the Court of King's Bench, or any other 
Court, with Their determinations, are the Law of the Land. Nay ſuch pro- 
ceedings and deciſions of the Houſe. of Commons, are in truth more binding 


than thoſe of the Courts at Weſtminſter, becauſe from the former there lies 


no appeal, and it is efſential, as will 2  ſhewn, to the Preſervation of Public 


We 2 that no appeal ſhoule lie. ee en e e tul 60 4 4 


. 


2 The Earn Meath ö pd he 1 of 8 nde of of the 
Statute Law of the realm, ſo far as the ſame regards the Houſe o5Gommones 


or thejurifdicion thereof. If? e ad vrto god tons al-—— ict 


m4 tag g 
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It will not be material, on n the preſent ne roy to 1 into the various 
ſubjects over which the juriſdiction of the Houſe of Commons extends. It 


14 


Will be SRI, with ey to me quettion, » now undet conſideration, to, 


. FF fi 1 wy " en 
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: fhew not only from the authorities of the: moſt ancient and reſpectable 


i lawyers, but an the Records of ram 5 that the ek roy Ce. 
4 50 1 * < I . &9 
I, Hers the fole ans „ 2908 power 5g Sunithing ork own e e as 
_ © ſuch; either by commitment, Tuſpenſion, expulſion, or otherwiſe, 


z That they have the ole and excluſive power of umimbg and getermin- 
ing the rights and qualifications of Electors and Elected, together with 
the returns of writs for the election of members, n in thor " matters | 


3 r | 7 


incidental to ſuch elections. | LLP &6 as 


1. As to their power of puniſhing their own members, by commitment, 
S/ e ton , or Expuſſion ꝓ, &c. the inſtances of the exerciſe of thoſe powers 
are innumerable, and the occaſions on Which it has been exerciſed bog 
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=” The Journala of the Houſe of Commons are Records, and mentioned as ſuch 6 H. 8. Ci 16. 
= +tMEMBERS S FEN DE D. 


Nene. 5 Tor what. _ | 885 Tine when... 
5 3 For an cfinltye fetch! and complained of as a pur- 
w. Payne, tor &c. "Suſpended till the doubt be cleared, E + 15 1604 
W hether he might ſerve, 
For granting warrants for billeting oldiers,—Suf: 
t pended during pienſure, 
For mongpoly.—Suſpended till his cauſe be bean” 


Mr, Baber, 3 
For offenſive words. — S uſpanaed during that leſſion of F 


Sir Jo. Jacob, 
- Mr. Heli 


gth April 162. | 
21 Nov. 1640 


L Parliament, 26 Ag 1641 


For ſitting in ghe a e High Court of Juſtice, 


Ate. Phillips,” &c,—duſpended till Committee e and Houſe 


27th Jude 1661 


5 \ 3 


give judgment, 


For not communicating—Suſpended till he brjng 
Mfr Love, £2 12 7 of having communicated, . 20 July: 1661. 
or fraud and embezzlement. e eee „z! . 
q peachment depending againſt him $64 A April; 1668. 
For impoſing on the Houſe, with regdrd to the pro-) 
Sir John Ts tection of his ſervant Robert Hume oilalpended | Sth April 1670 
till he ſhall produce Robert Humes, C 


For ſeveral mildemeanours.— Suſpended en de at- 8 FRA vl | 


%/ % 


Sir * m. Penn, 


* r. C ulliford, 


tend to anſwer, 


MITT BY | ; 
„ OM MEMBERS. EXPELLED. | 
2 Names. © x 4, For what. "4 ; Time when.” 
Arthur Helly 4 15 2 A - ang 105 j;derogitory to the authority of 5 14th Feb. 1580. 
Sir John Bernet, For bribe: y, "ah Tx 9 THT T2 23d April 1621, 
"William: Sandys, VVV ö | 1 r 15 6 EE 
Fir 175 Jacob, and For monopoly, - - 10 lngf 0120 Jan. 1640. 
name Webb,” "J. © ow TE ny e 


Mr. T aylor, 
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Wich a to commitments; their pawer, will not be diſputed : But with 
che to Suſpenſions and Eæpulſiont, more eſpecially; the latter, ſome, with 


what ag will be ſeen r have affected to call it in queſtion. | 


It ae from the liſt! in the note r e that tha Houſe have fuſ- 
pended their members ſometimes during pleaſure, ſometimes till the meniber 
ſuſpended does a. certain act, or till ſomething. depending be 4 pI - 
and, at other times, during that particular 5 2 of Parliament: And: the 


cauſes of theſe ſuſpenſions, it is 1 are as well FR RR: e 
without the Houſe, as within it. ; | 


With mived to Expulſions, che are much more numerous. than Sac 


a penſions. In the earlier times, before the parliamentary ſtile had acquired 
. that accuracy which it has fince attained, we find this ſentence variouſly. ex- 


preſſed. Sometimes it is that the member be ſevered and cut off; ſome- 


1 that he be removed; at other times, that he be diſcharged, "and at 
other times that he be put out; which are only ſo many ſynonimous ex- 
preſſions ſignifying Expulſion: — And the word Expelled, has For more than 7 


a century paſt been conſtantly uſed on theſe occaſions. | 15 Ys 


From the note n h ; the Reader will perceive e the various uſes 


for which this ſentence has from time to time been inflicted. Sometimes 
for offences againſt Religion, ſometimes. for offences againſt the State, ſome- 


times for offences againſt Morality, and At: other times for offences _ 


the yy ann 

15 3 „ To For at, chin the juſtice of the Houſe 2 27ch May 1641. 
Mr. Benſon, For felling, protect ions, — * 2d Nov. 1641. 
Mr. Aſhburnham, For receiving 500 l. from French merchants - 22d Nov. 1677. 
Mr. Sackville, Por aſperſing the king, „ "258 March 1679. 


For preſenting an addreſs to 1 Majeſty, expteſſing 


Sir Francis urbar, an abhorrency to petition his Majeſty for calling 29th oa. 1680, 


Parliaments, 


Sir Rovert Peyton, * For ſecret neneniaticn with the Duke of York, - 14th Dec. 1680. 


Sir Hen. Puget 1 For breach of duty, as truſtee for 33 exchequer} 19th. Feb. 1700. 


bills under the 5 and 6 W. and M. 


ns * & For being the author of a _— containi man . 
Mr. Aſgill ö profane 4 4 blaſphomeus expreff | NY. 7 lige Dee. 1707-8, 
Mr. Ridge, Por fraud asa contractor, — „ £13 ee 1 Jen Feb. 1710. 
Mr. Walpole, For breach of truſt and corruption, — I) th Jan. 1711. 
Alr. Steele, For a ſcandalous and ſaditious libel, — 18th March 1713. 
Mr. Pryſe, For a contempt of the Houſe, - My TT 23d March 1735, 


For other inſtances, the Reader may refer to the Journals of 10 May 1571, 3 March 1620, 
21 Jan. 1628, 21 Jan. 1640, 2 Feb. 1640, 27 May 1641, 30 Oct. 1641, 9 Dec. 1641, 2 Feb. 1643, 


9 March 1641, 12 May 1642, 10 Aug. 1642; 11 June 1660, 21 April 1668, 1 Feb. 1677, 25 March 


1679, 28 OR. 1680, 13 May 1689, 12 March 1694, 26 March 1695, 1 F eb. 1697, 20 Feb. 1698, 
22 Feb. 1698, 16 April 1701, 1 Feb. 1702, 19 Feb. 1711, 10 Jan. 1715s 22 oy 1716, 

23 2 I 1 gs 28 Jan, 1720, 8 March 1720, and many others, 
But 


8 


now exiſting. 


LY 3 


But however various the cauſes of Expulſion may have been, the effect of 
it is conſtantly the ſame: For, the neceſſary conſequence of Expulſion is, that 
the perſon expelled ſhall be incapable of being elected again to ſerve in the ſame 


 Houſeof Commons that expelled him. This incapacity is implied in the very 


meaning of the word itſelf. Should any man of plain ſenſe, nay ſhould any 
young academician, or ſchool-boy even, be aſked what was underſtood by 


expelling a man from any ſociety, they would certainly anſwer, ** The 
„ meaning is, that he ſhall never be a member of hat club, or of that college, 
sor of that ſchool any more.“ e 88 5 


ie 


Expulſion clearly, ex vi termini, ſignifies a total, and not a partial, ex- 
dcluſion from the ſociety or parliament from whence he is removed. If a 
member is excluded during pleaſure, or for a certain time only, that is, pro- 


perly ſpeaking, a SUSPENSION, and not an Exeuls10N: And the Houſe. 
themſelves, as has been ſhewn, have made the diſtinction in many caſes, 


by making uſe of the word Suſpended, where they meant the excluſion to 


be temporary; that is, either during pleaſure, or for that ſeſſion, or till ſome 
end be attained. But when a member 1s expelled, he is not excluded from 


the meeting of that day, or of that ſeſſion, but from that Parliament; that 
is, from that body of which he is a member. 
a | No one, acquainted with the conſtitution and practice of Parliament, will 
deny that the Houſe have a right to expel their own members. Indeed 


their · right is eſtabliſhed by ſuch immemorial uſage, and has been exerciſed in 


ſuch a vaſt multiplicity of inſtances, that it is impoſſible to diſpute it. 


It is not only evident from precedents, that the Houſe have a power of 


expulſion, but itis clear from the reaſon of the thing that they ought to have 
ſuch a power. Otherwife the moſt unworthy and unfit repreſentatives may 


ſit in Parliament, to the diſgrace and detriment of the nation. Since it is 


not pretended that any ſuch power is, or can be, lodged any where elle. 


But to admit their right of expelling, and argue that the member expelled 
may be re- elected that Parliament, is to contend for the groſſeſt abſurdity 


imaginable; it would expoſe: the judicature of the Houſe of Commons to 
the moſt flagrant inſult and contempt; it would render the determination 


of the Houſe of Commons, totally nugatory, if the member whom they 


_ expelled to-day, ſhould be forced upon them again to-morrow. Should ſuch 


an extravagant abſurdity be once admitted, the determinations of the Houſe 
of Commons, which is a court of judicature; from whence there lies no ap- 
peal, would in fact become of leſs weight and authority than the loweſt court 
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No man therefore who means to argue ſeriouſly and candidly, will con- 


tend that a member expelled to-day, is capable of being elected the next day. 


For by whom is he expelled ? Why by the People of Great Britain aſſem- 


bled by their repreſentatives —And ſhall a part of the people, ſhall the 
ele gors of a particular county fay,—We will not be bound by the judgment 
of the Majority We will ele& no other to repreſent us than the perſon 
expelled ? Shall hey be at liberty to reſtore him, who had no power to ex- 
pel en S e e 


Suppoſe, for the ſake of argument, that the people inſtead of being aſſem- 
bled by their repreſentatives, had been perſonally convened. Though in 
ſuch caſe every man would have a right of being preſent at an aſſembly 


where his own intereſt, among that of others, is in agitation, yet will any 
one ſay that he may not forfeit that right by indecorum, by treachery, by 
immorality, &c.? And are not the majority of the aſſembly the ſole judges 
of his fitneſs to continue a member? If they judge him incapable, may they 


not expel him? and can he ever acquire a ſeat in that aſſembly again, againſt 
the ſenſe of the majority? 1 1 e | 


It is the ſame where a member is expelled by the repreſentative body. 


They whom he repreſents. have no power of obtruding him into the national 
aſſembly again, againſt the ſenſe of the majority. For it 1s to be obſerved, 


that though every member is choſen by a particular county or borough, yet, 


as is juſtly obſerved by Lord Coke and others, when in Parliament, he ſerves 


for the whole nation. Conſequently he ought not to fitin Parliament, againſt 
the ſenſe of the majority in that nation, expreſſed by their repreſentatives. 


If, for want of proper information, or due conſideration of the nature of 
the. offence, the cauſe of expulſion ſhould not, in the apprehenſion of the 
cleQors, be ſufficient to warrant ſuch a puniſhment, yet they are nevertheleſs 


bound by the determination of the majority in the repreſentative body, to 
whom they have reſigned their right of private judgment in this inſtance, 
and who are, and, as will be ſhewn, ought to be the ſole judges in ſuch caſcs. 


a Though the Houſe cannot, and God forbid they ever ſhould, ſay whom 
the electors ſhall chooſe, yet they may declare who by law are nt to be 


that he is incapable of being elected for that Parliament. 


ch ſeu; And by expelling a member, they declare, without ſaying more, 


There cannot be a ſtronger inſtance that, in the general ſenſe of man- 


kind, ſuch incapacity is the neceſſary effect of expulſion, than that of there 


having never been any attempt made to re- elect one in the ſame Parliament, 
cout of the very many who have been expelled, except in the ſingle inſtance 


of 
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1] 
of Robert Walpole, Eſq and then the Houſe, as will be- een declared. the 
effect of their vote of expulſion. 


This caſe however has been cited on the other ſide, in order to deſtroy the 


n 600” wang that the incapacity contended for 18 the e eff ect of ex- 


But, FRY the bud 1058 of this caſe, it will manifeſtly appear ale it 


Proves the direct contrary of the propoſition it is cited to eſtabliſh. 


Robert Walpole, Eſq; after having been expelled, was re- elected bes 


which, the Houſe 


n i 

* That Robert Walpole, Eſq; having been, that ſeffion of Parliament, 

dh expelled the Houſe, was, and is incdpeble of being elected a member to 
« ſferve in that preſent Parliament.“ 


Now, ſay they, the expulſion did not of itſelf render him incapable of be- 
ing re- elected: If it had, there would have been no occaſion for ſuch : a 


; reſolution. | 5 


But they who advarice this ane muſt certainly have read the reſo- 
lution inconſiderately, or they muſt argue againſt conviction, The very 
words of the reſolution, if they attend to them, clearly import that the in- 
capacity was created by the expulſion itſelf. For what does the reſolution 


3 ſay? not ſimply that he 2s incapable of being elected, but that he was, and 
18 incapable &c. Was incapable! By what, and when? Why by the ope- 
ration of the former vote of expulſion, and from the time when that reſo- 


lution paſſed. The ſubſequent reſolution does not create the incapacity, but 
(by the word was) refers to the incapacity already created, and (by the 
word ig) declares that incapacity ſtill to have continuance. So that the laſt 
reſolution, not being confined to the time preſent, but referring to the time 
paſt, does thereby only explain and expound the meaning, and ect of the 
former reſolution. Nothing therefore can be more abſurd than to urge an 
opinion from enen only, e to that Which 1 1s declared 1 in expreſe 


words. 


Still, however, it is ſaid that the incapacity of being elected is not a neceſ- 
ſary conſequence of expulſion: And to ſupport this ſtrange- propoſition, they 
cite another caſe of one Richard Woolafton, who was expelled 20 February 
1698, and was afterwards re-elected, and ſerved i in that Parliament, 


But this caſe, he it 18 extinined, will 73 no means prove what it is 


cited to FOO For though the Houſe, ſomewhat maccurately, uſed the 


. | word 


> . ena tm RATS; © ot e — 
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word Expelled, yet when the cauſe of his amotion is conſidered, it will | 
appear that his incapacity was of a temporary nature. 


The queſtion put at that time was, That Richard Woolaſton, Eſq; be- 
« ing a member of the Houſe of Commons, and having fince been concerned 
* and acted as a receiver of the duties upon houſes, and alſo upon births, 


« &ec. contrary to the act made in the fifth and ſixth years of his Majeſty's 
« reign, &c. be expelled this Houſe.” Which, wages a diviſion * N 


Ran 133, was carried in the affirmative. * 


Thus it appears, from the words of the reſolution itſelf, that the OY of 


_ difqualification in this caſe was merely temporary; and the fact is, as appears 
upon record, that, at the time of his re- election, he no longer held that office: 


S0 that he was then e eligible. 1 


dd the Houſe could never be preſumed to intend that the effect of 


their vote ſhould be permanent, when the cauſe, as declared by themſelves, 
was only temporary: For the cauſe of diſqualification ceaſing, the effect muſt 


ceaſe of courſe. But where the cauſe of expulſion is permanent, there the 
effect is permanent likewiſe, and muſt operate to exclude him from the body 
whence he has been expelled, ſo long as that body exiſts. No one therefore 


can pretend that this caſe Wh in * e min to the principal caſe under 
confideration. 


— little will the cafe of Sawyer, which has been mentioned on the cher ; 


ſide, ſerve to maintain the doctrine which it is cited to prove; that 1 18, That 


a member expelled is eligible again in that Parliament. For, in truth, 
Sawyer was expelled juſt before the diſſolution of the Parliament, and he 
was not in fact elected again till the Subſequent Parliament. 


Upon the whole therefore, whether we confider the obvious and common 
acceptation of the word Expulſion, or the natural inference to be drawn from 
the common uſage and courſe of Parliament, in ſuch caſes, it is manifeſt that 
the incapacity of being re- elected, is, and has always been conſidered as, a 
neceſſary effect of expulſion. 


As there is no reaſon however to fear the force of any argument which 
can be urged againſt the proceedings of the Houſe in this caſe, let it be ad- 


| mitted for a while that expulſion does not of itſelf create an incapacity of 
being re- elected, yet ſtill it will appear that the Houſe of Commons, not 


only as expoſitors of their own refolutions, but as expoſitors of the common 
and ſfatute law of the land, in caſes where their juriſdiction is competent, 
have a right to declare who are, and who are not eligible as members of Par- 
Lament. I'MA, leads to the conhderationof the next Mes: ; which } is — 


2d, 


2 
N 


1 


2d, That they have the ſole and excluſive power of examining and deter- 


mining the rights and qualifications of electors and elected, together with 
the returns of writs, and all matters incidental to elections. | 


Theſe BY they have aſſerted and exerciſed from time immemorial, and 


| hw with a firmneſs to which we owe the liberties we now enjoy, withſtood 


and repelled all attempts made either by the Crown, the Peers, or the Courts 
of Law, to ufurp, or in any degree encroach upon theſe great and conſtitu- 
tional points * n 


Aitempts of this kind have been made in various ſhapes; ſome, openly 


and directly; others in a covert and collateral manner. But that the 
Reader may judge for himſelf on a ſubject of fuch importance, I will ſtate 


the moſt material conteſts relative to matters of juriſdiction, in a full and 
e point of view, according to the order 1 in which they occur, 


The firſt time I ſhall. take notice of _— the "SE had 3 Oo 
alter their right of juriſdiction, was in the Norfolk Caſe, the 29 Eliz. 1586, 


- which is ſtated in Carew, but more ſatisfactorily in D'Ewes's Journal of the 
Howe wy ge and which was nn thus: 


\% 


The Sheriff of Norfolk received; a writ, for the election of two Kni ghts, | 
but two days before the next county day. By reaſon of the Wormelß of - 
time, he could neither ſummon many Freeholders, nor make due proclama- 


tion in the county, any one day before the election. The ſheriff, notwith- 


ſtanding, on the county day, proceeded to the execution of the writ, and 
Mr. Farmer and Mr. Greſham were duly choſen. After this a ſecond, and 
new writ, was delivered to the ſheriff for a new election, which was exe 
cuted likewiſe, without any colour of misfeaſance; and thereby Mr. Heydon 
and Mr. Greſham were duly choſen : And the indenture of their election, 


with the writ, were delivered to the Clerk of the Crown, together with the 
writ and indenture of the former election. | | wy 


The Lord Chancellor and the Judges, at a meeting held on the ſubject of 


_ theſe elections, held, that the firſt writ was well executed; that the firſt 
election was good, and the ſecond abſolutely void. Of this their reſolution 


they gave notice to the Houſe of CONS, 


Whereupon the following points were 1 85 oy the whole * of the 


Hours of Commons: 4 


1. That the firſt writ was duly « executed, and the cledtion good, and the 
2. That 


ſecond clection abſolutely vaid. 


Fa | 


> 


—— — ũð. —·1ꝑ 


x _ { 16 ] 


mr 2, That it was a moſt perilous precedent, that after two Knights of a N 
ik county were duly elected, any new writ ſhould iſſue for a * election, I 
i without order of the Houſe of Commons it/eIf. 

1 . + 3: That the diſcuſſing and ADJUDGING wie” and the ths 2 "TO F 
"| NLY, belonged to the Jad Houſe. | ee 1 


. 


4. That though the Lord Chancellor AF Jud ges were competent judges i in 
their proper eto yet they were not in u parliament. 
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TS. That it ſhould be entered in the very Journal Book of the Houſe, that 
the firſt election was approved to be good, and that the Knights then choſen | 
had been received and ALLOWED as members of the Houſe, not out of any re- 
ſpect the ſaid Houſe had, or gave to the reſolution of the Lord Chancellor and 
Judges therein paſſed, but merely by reaſon of the reſolution 45 the e igel, 
| 5 which the ſaid election had been approved. 
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a That there ſhould "of no pe ſent to che Lord Chancellor, not ſo 
much as to know what he had done therein, becauſe it was conceived to be 
a matter derogatory to the power and Anil, of che ſaid Houſe. 


e 9 — 


* — 


were ſo juſtly jealous of their juriſdiction in theſe reſpects, that they reſo- 
lutely and explicitly aſſerted their ole right of adjudging this and the hike 
differences : And though they concurred with the Chancellor and the Judges, 
in their deciſion on the merits of this caſe, yet they were ſcrupulouſly careful 
to have it entered upon record, that they received and allowed the Knights 
as members, not out of any regard to the reſolution of the Chancellor and 
the Judges, but ſolely from their oοn reſolution. 4 


"OH 
| "This we find that the Houſe of Commons, even in cheſe early days, 
| 


The firm and ſpirited the which the Houſe of nö Aifplayed on 
this occaſion, is the more remarkable, as, during that reign, the dignity 
and privileges of that Houſe, were not always regen with due Wal 
deration. | 


Another attempt was made on the jurifaiaion of the Gn one in Good- 
win's caſe, 1 James 1, printed in the Journals of the Houſe, and the 7th 
vol. of State Trials. This caſe was reprinted in the year 1704, by order of 
the Houſe of Commons, on occaſion of the famous debate on the Ailesbuny 
election; which will be taken notice of in its order. The caſe of Goodwin 
was as follows: 


Sir Francis Goodwin was elected Kaight of the Shire of the county of is | 
Bucks; but the return of his election being made, it was refuſed by the . 
Clerk 


E 
Clerk of the Crown: And the return of Sir John Forteſeue, who had been 
elected upon a ſecond writ, was entered. Whereupon the queſtion was put, 
after long debate, ——* Whether Sir Francis Goodwin were lawfully elected 
and returned? which was reſolved in h aſſirmative.“ 
Three days after, the Lords ſent a meſſage to the Commons, that there 
might be a conference about Goodwin's election: To which the Commons 
_ anſwered, * That they did conceive it did not ſtand in Honour and Order of 
« the Houſe, to give account of any of their proceedings and doings.” 


— 


The Lords replied, that the King having been acquainted with what had 
| Paſſed in Goodwin's caſe, thought himſelf engaged in honour to have the 
affair debated again, and had ordered them to confer with the Commons 
upon it. Whereupon the Commons, by their Speaker, gave their reaſons 
to the King, why they could not admit of this innovation. But all they 
could obtain was, that, inſtead of a conference with the Lords, the King 
commanded them to confer with the Judges. e 


This mandate, to which the Houſe were extremely averſe, produced 
very warm debates. One member, with becoming ſpirit, obſerved, That 
by this courſe the free election of the country was taken away, and none 
* would be choſen but ſuch as pleaſed the King and Council. Let us 
therefore,“ ſays he, with fortitude, underſtanding and fincerity, ſeek 
* to maintain our previlege ; which cannot be conſtrued any contempt in 
% us, but merely a maintainance of our COMMON RIGHT, which our anceſ- 
% tors have left us, and it is juſt and fit for us to tranſmit to our poſ- 
cc terity.“ . X | . ; 


Another member ſaid, boldly, © This may be called a quo warrants to 

&« ſeize our Liberties.— Our hands were never ſought to be cloſed before. 

« Tt opens a gap to thruſt us all into the petty bag. A Chancellor may 

call a parliament of what perſons he will by this courſe. Any fuggeſtion. 

© may be cauſe of ſending a new writ. Judges cannot take notice of pri- 

« vate cuſtoms or privileges: But we have a privilege which flands with. 
* the law.” | 7 „ . 


At length, the queſtion being put, Whether they ſhould confer with 
the Judges? It was carried in the negative, by a general voice, No con- 
ference. „ f e 


In the end, a committee was appointed to prepare anſwers in writing, to 
the four objections which the King had made to the reaſons urged by the 
Speaker. As the third and fourth objections do not apply to the preſent 
purpoſe, it will be ſufficient to take notice of the firſt two. : 

I] 13 Ob- 


Otzecdon 1. * That we aſſume to ourſelves power of exatoioing of the 
elections and returns of Knights and Burgeſſes, which belongeth to your 
Majeſty's Chancery, and not to us: For, that all returns of writs were 
examinable in the courts wherein tb were returnable; and the parliament 
writs being returnable into Chancery, the returns of them muſt needs be 


| there examined, and not with us. 


; Oe humble aber is, chat until 7th year 15 King Has the 4th, 


all parliament writs were returnable. into parliament, as appeareth by many 
precedents of record, and conſequently the returns there examinable. 


Although che form of the writ be a wad by this: ſtatute, yet 
the power of the parliament to examine and DETERMINE of elections remain- 
eth; for ſo the ſtatute hath been always expounded ever ſithence, by uſe to 


this day: And for that purpoſe, both the Clerk of the Crown hath always 


uſed to attend all the A time, upon the, Commons Houle, with the 
writs and returns: And alſo, the Commons, in the beginning of every par- 
liament, have ever uſed to appoint ſpecial committees, all the parliament 


time, for examining controverſies concerning. elections and returns of 


Knights and Burgeſſes; during which time the writs and indentures remain 


with the Clerk of the Crown; and after the parliament ended, and not be- 
fore, are delivered to the Clerk of the petty bag m chancery, to be kept 
there; which is warranted by reaſon, and precedents. .: By reaſon ; for, that 


it is fit that the return ſhould be in that place examined, where. the appear- 


ance and ſervice of the writ is appointed: By precedents; of which they 
cited many, too tedious to-be here enumerated, and then conelude, that, 
«© Uſe, reaſon and precedents do concur to prove, the Chancery to be a place 
appointed to receive the returns, as to keep them for the parhament, but 


ce 


not to judge of them: And the inconvenience might be great, if the 
Chancery might, upon ſuggeſtion, or Sheriff 's returns, ſend writs for 


e cellor, or the Sheriffs, might di -; og OW” and PORE out new writs, n 


"8 Jus were chojen to FROM liking.” 


 Objedion 2, That we dealt in the cauſe with too much precipitation, 
not ſeemly for a council of gravity, and without reſpect to your moſt excel- 


lent Majeſty, who had deſired the writ to be made: And, being but half a 
body, and no court of record alone, refuſed conference with the Lords, the 


Other half, notwithſtanding they prayed 1t of us. 


Our humble anſwer is, to the l That we ee into this 
cauſe, as in other parliaments of like cafes hath been accuſtomed; calling 
to us the Clerk of the Crown, and viewing both the writs, and both the 


returns; 
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new elections, and thoſe not ſubject to examination in parliament : For, ſo, 
when fit men were chofen by the counties and boroughs, the Lord Chan- 


"© Rs 
— 
1 1920 Jy * 3 


5 ot g 
3 g 
2 4 
. Ree” : 

* 2 8 8 Me 
S N 8 r.. . Wu CRT 3 a 
5 n A Fe . 

J R 
4 HIER g 


CF 
: returns, which bath been warranted by continual uſage among 18, 


| Concerning our refolng e the Lords, there was none deſired, 
1 until after our ſentence paſſed; and then we thought, That, in a matten 
1 private to our own Houſe, which, by rules of order, might not be by us re- 
voked, we might, without any imputation, refuſe to confer. Yet, under- 
= - ſtanding, by their Lordſhips, that your Majeſty had been informed againſt 
b us, we made haſte to lay open, to your Majeſty, the whole manner of our 
© proceeding ; nat doubting, though vue cue but part of a body, as to MAKE 
NEW LAwS, yet, for any matter of prevaleges of our Hauſe, we ARF, AND 


Fe or LIE SFF 
622, £13 Fo ES „ by 
Ss | ; 

Tos N uus * 


2 EVER HAVE BEEN, A COURT OF OURSELVES, of /iffficient power, „to 
| EE: « diſcern' and DETERMINE, without their Lordſhips, as their . 
h I» & bave: uſed aways to do Jr theirs, without % 344 
* IV 
. 1 In en to is the King bel that he had rn and conſidered of 
2 M7 the manner and the matter: He had heard his judges and his council; and 


1 that he was now diffracted in judgment. Therefore, for his farther fatif- 
* 7 faction, he deſired, and commanded, as an abſolute king, that there hai 


$ 82 a conference between: the Houſe and his (ene | 
of This unes pected r e 3 great enen in the Houſe, i 


but, at length, it was propoſed to petition the King, that he would be 
pleaſed to be preſent at the conference himſelf. This diſputatious Monarch 


8 gladly accepted the propoſal, and ſaid that he would be e himſelf. 

N At this conference, the King acknowledged, that the Houſe of men 

1 was a court of record, and a judge of returns. At length this conference 
it 0 produced a kind of compromize. It was agreed, that both the members 
2 9 ſhould be excluded, and that a new writ ſhould iffue; to which the Com- 
E.- 7 mons with difficulty conſented, at Goodwin's own particular defire, ex- 
m 1 Preſſed in a letter from him to the Speaker, which was read before the 
oy - 5 queſtion was put, and wherein he preſſed the Houſe to conſent to the pro- 
4 'Z poſition, chuſing rather to wave his right than be the occaſion of a quar- 

© rel between the King and the Commons. | 
n, 0 15 Nevertheleſs, many members were greatly. diflatisfied, | even wah this 
* 1 conceſſion. It was ſaid by one, — We loſe more at a parliament, than we 
"a 10 “gain by a battle. The authority of the Committee was only to . 


he F What was agreed on by the Houſe for anſwer, and they hade f no e 
N 8 « to conſent.” | 


L | * e | 
* 1 i, Fr It was further eue by another, in theſe terms; — We mould pro- 
ng 1 by ceed to take away our diſſention, and preſerve our liberties : We have 
he 1 exceeded our commiſſion, and drawn upon ourſclves a note of WN 
bf « and levity.“ py 
183 5 
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| intended maſter of elections. 0 er yd hic 
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Thus wwe ſ. th even in theſe ſpiritleſs days, when the: Sovereign: 
exerted himſelf in the higheſt tone of prerogative, the Commons boldly 
aſſerted their right of juriſdiction; and the King perceived, by the temper 
and arguments of the Houſe, that he . no g ere _ INE as "he" 


* 


* by 


„ 


Rapin very juſtly repreſeits! this Fiat. of thi King? 8, as an e 
of his aiming at abſolute: power: And t maybe added, that had he fuc- 
ceeded to his wiſh in this attempt, it would have enabled him 0 n 


un aljolute Power in act, W. eee eee e We 


0 þ 


EX 


No veſtige, from this eme; 1 . appears, here thee eee i- 


_ diftion of the Houſe of Commons, with reſpect to elections and matters 
incidental thereto, came in queſtion, till juſt before the reſtoration, in the 


caſe of Mil againſt Stroud t; which was an action on the caſe brought in 
the Common Pleas, againſt the defendant, as Sheriff of 'Berk/hire, fora: 
falſe return. The record was delivered into parliament, and was afterwards, 
by order of parliament, | adjourned into the Exchequer Chamber 7, but was 


never determined. It was nevertheleſs ftrongly urged in this cafe, * Thap! 
«& as it concerned parhamentary ente, the Common Law could not inter- 


3 


ce eddie e 11.“ 1 . 3.4 [3% FS BA "A, 1 ; f , Je 188 


* * * * 
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1 the the mention vine, beednle! the f Fang a Law adopted this obi. 
nion in caſes 1 ſhall hereafter take natice of,, 

In the year 1672, the Commons were again under the neceſſity of aſſert- 
ing their juriſdiction. When the Earl of Shaftſbury was Lord Chancellor, 
writs iſſued, during a prorogation of parliament, for electing members in 
the room of thoſe that were dead: The King | himſelf was ſo cautious, as 
to the regulating of this proceeding, and had ſo much regard to the privi- 


leges of the [Houſe of Commons, that, at the next ſeſſion of parliament, : 


5th of February 1672, he {poke to che Aran af e from the 
chre rone in theſe words; - ty 

2 Ab thing I forgot to mention, which happened eo this proroga- 
“ tion; I did give orders for the iſſuing ſome writs, for the election of 
« members, inſtead of thoſe that are dead; that the Houſe might be full 
*« at their mecting* And I am miſtaken, if this be not according to former 


„ precedents. ' But I deſire you will not fall to other buſineſs, till you have 
0 examined that Pet; and, I doubt not, but precedents will juſtify 


* 
— 


1 
* 4 : 


+ 2 Sid. 168. i” 
2 It Was uſual, ac this 9 for commiitess 500 the Hon of Commons to meet in the | 
Exchequer chamber. | 
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« what is done : Tam as s careful of all your Prifilegs's as of ring own os 


« rogative.“ 


The 6th of February: 1672, the Houſe of Commons took the matter 
into conſideration; and ſeveral precedents being cited, and the matter 
at large debated, and the general ſenſe and opinion of the Houſe being, 


that, during the continuance of the High Court of Parliament, the right 


and power of iſſuing writs for electing members to ſerve in this Houſe, in 


ſuch places as are vacant, is in this Houſe, who are 9 ee Judges alſo of | 
Oy and JEU of their wembers-” by | 


| Theweupon'; it was 8 Reſolved, [$6 That all dletionn; upon the writs s iſſued 


line the laſt ſeſſion, are void: And that Mr. Speaker do iſſue his warrant 


to the Clerk of the Crown, to make out new writs for thoſe places.“ Which 


was Gone e 


* » 
«1 8 #} $1 © x "ns 1 
* or 3; : 


Not many years ante that 4 is, in 110 26 "a al an attempt mhivimade 


to encroach on the excluſive privilege of the Houſe in matters of election, 


by endeavouring to _ 2 concurrent PREG, in the cale of Bar- 
W ward; Mon againſt Soame 1 


This was an action on che aſe D in mans King" s FOOTY 4 the F 
_ defendant, as Sheriff of Suffolk, for a double return. The elegion of the 


plaintiff had; upon examination in parliament, been judged good, and they 


had committed the defendant for making this double return, Nevertheleſs; 
they Jury, found a verdict for the plaintiff, with 800 /, damages. 5 


It was pay, however i in arreſt of judgment, that the action dd not lie; 
_ among other reaſons, it was urged, ©* That the fal Jſity or verity of the 
return was only examinable in the Houſe of Commons, who are the SOLE 


« JUDGES, and will puniſh ſuch falſities, as they haue done 1 in the preſent 


« cnt.” 
een however was given for the plaintiff. * e de 
Lord Chief Juſtice Hale, in this caſe, bid all pee about him take 


: notice, that, they did not determine the right of election, for the JUDGMENT 
in that caſe belonged to Parliament; but, he ſaid, ſince the Houſe of Com- 


mons have determined the right,” he thought —— * follow therr Juggs 


ment, to und the plamtif in damages. 


Thie et nevertheleſs, was afterwards reverſed in the Exchequer 
Chamber; by the opinion of Chief Juſtice North, and five other judges, 
againſt two; the Chief, with the five other judges, holding, that the action 


2 Lev. 114. Pollex 470. 3 Keb. 365, 369, 389, 664. 7 St. Tr. r. 428. | 
D 2 did 
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did not lie: And this judgment of reverſal was. anden affirmed i in the 


Houſe of Lords * 


After ſuch'a ſolemn reverſal of the judgment of the King! s Bench, and an 


e of that reverſal in the Houſe of Lords, it might have been ex- 


pected that this paint would never be moved again, Yet in the 33 Car. 2. 
it came again in diſpute in the eaſe of Qufſow againſt Rapley ; which, was 


an action on the caſe brought againſt the defendant as returning officer, for 
a double return, and a verdict thereupon for the plaintiff. But, upon motion 
in arreſt of judgment, it was held — by the whole court, that the action 


did not lie. They were unanimous that they had no juriſdiction of this 


matter; and went ſo far as to ſay, That it would be great preſumption 1 in 


the 8 to meddle with elections to Parliament, before the matter bath 
$8 been determined in Parliament.“ 


Sometime after the reſolution, 3 in the 12th Wm. 2 a "inches attempt 
was made, in a caſe ſomewhat different from the laſt, to give the n of 


# w__ a concurrent n. with the Houſe of Commons. gs Mee 


This was in an action on the caſe brought 3 in the Common Pleas, by Pri- 
deaux againſt Morrice $, for a falſe return, before a determination in Parlia- 


| mend, and the court were clearly of opinion that ſuch an aQion did not he. 


In this als Chief Juſtice Trevor delivered the opinion. of the court in the 
following words: 


© That this action would not lie before the n Was determined in 


Parliament, which was the proper court to determine this matter. If it 
4 ſhould lie, this inconvenience might follow, viz. The verdi& might find 


« contrary to what the Parliament might hereafter determine, which is not 


„ to be allowed; for it is plain that, / the Parliament had determmed 
*. againſt the plaintiff, he could never afterwards have this action. 2 


« It is true, in courts which have concurrent juriſdictions, there net 


be different judgments in one and the ſame caſe; becauſe the determina- 
tion muſt be in that court, which was firſt poſſeſfed of the cauſe, for if an 
action is brought for the ſame matter in one eourt, the party may plead i in 
the abatement, that it is depending in another; and if Ca 18 * | 
dia the firſt action, then he may plead ĩt in bar to 9 0 laſt.” 


7+ 4 Lot, 89. + 3 Lev. 29. 2 Vent. 37. e e 5 
take no natice of the caſe of Norris againſt Macudit, as that was an action FTE a falſe re- 


turn, grounded on the ſtat. 23 A. 6. e. 15. and does not apply to the quetios undes conkdera- 
tion. See 5 Mod. 5ri. Comb, 430. 


$ 1 Lutw. 82, Nelſ. Lutw. 31. Salk. 502. Hott 523. 8 St. Tr, 9. 


Bur, 


«3X8 
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But, in this caſe, there may be different judgments, BECAUSE THE COURT 
or PARLIAMENT HAVE A SUPERIOR JURISDICTION IN THIS! an 


A writ of error was Wendt upon this judgment in the court of F King” s 


| — and the judgment was there affirmed. 


| Nevertheleſs, ſuch is the contentious ſpirit which has at all times attended 
elections, and ſuch the animoſity with which each party oppoſes the other, 
that the excluſive right of juriſdiction of the Commons, in theſe matters, did 


not long remain uncontraverted, but came again in queſtion, 1 in the famous 
age of n againſt e and others 7. in the 2d OOO” 


This was an action upon the aſs | brought againſt we gelen anti, as con- 


ſtables of Ailesbury, for refuſing to receive his vote in the election of two 


burgeſſes for that borough. A verdict was found for the plaintiff, and it 
was afterwards moved in arreſt of judgment, that the action was not main- 


tainable ; and it was held, by the opinion of three Judges, aainft _ — 
Jutuce, that the action did not lie. Gy 


In the end, however, this judgment was n upon an n appeal t to the 


Houſe of Lords and Judgment was "ous for the Plaintiff. 


But the Celis warmly reſented this attempt to deſtroy their indepen- 
dence , and ſuch violent diſputes aroſe between the two Houſes, that it Was 
zudged 8 8 to put an end to them 4 ed e the Parliament, 

The higheſt reverence, no Joubt; 4 1s due to the Jud ment of that 8 
court of judicature, the Houſe of Lords; but an inſatiate appetite for power 
is natural to all bodies of men; and if the judgment of that auguſt aſſembly 


may be preſumed to have leſs authority in one caſe than another, it muſt 
certainly have the leaſt weight in this, wherein their judgment directly 


tended to enlarge their own juriſdiction, and ultimately to give them a ma- 


nifefl aſcendency over the third eſtate in the ih and conſequently 


over the Liberties of the people of Great Britain. 


It muſt be premiſed likewiſe, that great oe 18 undoubtedly Gus to the 
opinion of that eminent Chief Juſtice, Lord Holt; at the fame time it muſt be 
acknowledged, that the three judges; from whom he differed, have ever been 
reputed among the moſt learned and able of the profeffion: And perhaps ſome 


* The report of this caſe in 1 the French edition of Lutw. 89. is to the ſame effect: But the 


Chief Juſtice is there made to ſay further, 44 That the Houſe are 2 proper judges.” 


+ Salk. 19. 3 Salk. 17. 6 Mod. 45. Holt 524. 8 St. Tr. 8 
1 They voted it a breach of the privilege, and Committed all the partie concerned, | 


lawyers, &c. 


>. St, 2 8. 434 & f lt. 
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of the arguments d of this est man, on this occaſion, will be found to 
depend on thoſe hair- breadth diſtinctions, which, however they may ſhew the 
lubtiety of argumentation, do nat always tend to the eſtabliſhment of ruth, 


It is to be premiſed, that it was agreed in this caſe that the burgalles.. for 


whom the plaintiff tendered his vote, were elected. Nevertheleſs Lord Holt, 


in giving his opinion, ſaid, That it was not material whether the daadinte, 
for whom he would have voted, be choſen. or not. 


In . 8 he ſeems to joker fight of the fubſtantial merits of be 


queſtion. For what is the end for which the right in queſtion was eſtabliſhed ? 


No other than this: That certain perſons, being duly qualified, ſhould have 
the privilege of electing whom they ' pleaſe, being duly 11 * ere 


to e them in the * nen of the nation. 


| 2 8 the 1 fog 8 FAR tendered their vote be . the 
ſubſtantial end, for which the privilege was granted, is obtained; ſo that 


they cannot alledge any injury; and though their votes may have been 
rejected, yet they are not thereby deprived of their right. They may ten- 


der their votes on any other occaſion, and there can be no danger, that, by 


the rejection of their votes by the returning officer at one time, any perſon, 


not of their choice, ſhould, at any ſubſequent election, be choſen their repre- 


ſentatiye : for it is at all times open to them to aſſert their right by petition 
to the Houſe of Commons, where, if well founded, it will be allowed and 


confirmed; and their votes, if neceſſary to give a majority to * candidate 


of their choice, will be added to the poll. 


* 


But, ſays Lord Holt, by 4 the arg, vote, he hai an injury 


done him, for which he ought to have a remedy : Want of right and want 


of remedy. are reciprocal. , Wherever there is injury, it imports a damage. 


The Parliament cannot judge of this 1 injury; or Sire en e to che plaintiff, 


That the Houſe of „De cannot give damages, eo nomine, as damages, 


may be admitted; but does it therefore follow, that they cannot judge of 
the in and give a remedy? 


4 Lordſhip very properly, flights he notion, "hat 3 can n ben no adams 
but a pecuniary one. But is it not equally exceptionable, to contend, ama 
there can, be noc other kind of remedy but a Peruniary one? 


* 


5 In truth, the moſt materlal Arguments utged by Lord Helt, in this caſe, were ſtrongly * 
before by Sir Robert Atkins, and over-ruled in the caſe of Berner, Mon int * See 
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Undoubtedly there may; and the remedy is, to , petition the Houſe of 
Commons, who will examine and determine the matter of right, and there- 


WM Judge of the i injury, and e che enen. ff 


"Ns. fas bie Lordſhip; there can be no petition in this tl % Was 


ever ſuch a petition heard of in parliament, as that a man was hindered 


8 af giring his pte and praying them to give him a Femme 4 506 


T0 this it may be ele That, as bis Lordſhip very pr operly ollfereed, 


in this caſe, that it was no objection to the bringing the action, that no ſuch 


action was ever brought before, ſo it might have been urged, that it could 
be no objection againſt the preferring of e a petition, had no ſuch peti- 
tion ever been preferred before, 

"6 the Houle of Comms, Sy, have competent raf@ietion; with re- 
ſpect to the rights of election, ſo every invaſion of thoſe rights muſt, at all 


times, have been cognizable before them: It was urged, as to this point, 


by a member, in the courſe of the debate in the Houſe of Commons, that 
he had known petitions touching elections preferred by very few perſons; 
hy the ſame rule, ſaid he, a petition may be preſented by one : And in truth 


it appears from the Journals of the Houſe of Commons, of the * of Ny 


1628, that this doctrine was expreſsly laid down. 


At chat time, there was a queſtion with reſpect to W whether the* 


election ſhould be made by the Mayor and Common Council, or by the 


Commoners in general. And a petition was produced, whereby above 
200 Commoners diſclaimed to have any right of Election. But the petition 
was refuſed, and the reaſon alledged, was, becaule, if one Commoner ap- 
i Pear to ſue for his right, we will hear him,” 


bY 4 in truth 1 petitions have, of later years, 1 breed 


merely to aſcertain the right of voting, where there was no queſtion about 


the merits of the election. 


In the year 1717, which was ſoon after the caſe of Ally la White, . 
a petition was preſented by William Treene and others, of the city of Coven- 
try, complaining of their being debarred of their undoubted right of voting, 


and praying that their right of voting may be aſcertained to them, and repa-- 


ration made for the infur they have ſuſtained in being denied the ſame. 


They were heard by their council, and their right was eſtabliſhed, 


Again, in 1723, a petition was preferred by Charles W ebb, and others, of | 
the borough of Calne in Filtc, complaining that their votes were refuſed at 


the laſt election. 


. | | 8 Th cy 
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g They were heard by their council; who admitted that the fitting members 
were duly elected, and juſtly returned: fo that the merits of election, it is ſeen, 


were not in conteſt, but the right of voting in the petitioners was, as an 
abſtract propoſition, the only queſtion 1 the Houſe. In the hon their 
right was diſallowed. | 


In 1 724, another petitioned v was preſented from the What and We 
keepers of the borough of Honiton, in the county of Devon, ſtating that they 
had and enjoyed an undoubted right of voting, till 1711, when the Houſe 
determined the right of election to be in the inhabitants paying ſcot and lot 


only: That the returning officers, ſince that time, had refuſed their votes: ; 
That the petitioners would have voted for the then fitting member, had 
there been any poll, and did deſire to ſign the return, but were refuſed as 
formerly: and e; relief; ar was . Ds by NE rg. their | 


right. 


From theſe 8 it appeart that petitions have been e 2: to 

Parliament, merely to ſubſtantiate the right of voting in the elector, as an 
abſtract queſtion, where there was no diſpute whatever about the right of 
the elected, where there was no conteft about the election, or the return, 


and, in the laſt inſtance above ſtated, where there Was 0 Son 4 even. 


There is no room therefore for Lord Holt 8 ee e chat 1 may 


be a right without a remedy: as the right concerns the Parliament, ſo the 
remedy is to be had there only. They only can give the /pecific thing with- 
held: For fhould a court of law recognize the right of voting, yet they can- 
not add the voter's name to the poll. The Houſe only can reſtore him to 


the Jpecifi c right which has been refuſed. 


Tt is too much to ſay that every injury imports damage. There are ma- 


ny caſes where the law only gives the ſpecific thing contended for; without | 
damages, as in caſes of mandamus, &c. Nay the common law paid fo little 


attention to damages, that, in ſeveral inſtances, damages were not recoverable 
upon real actions; and coſts were not recoverable 1 in any caſes whatever at 
common law. 4698 


Beſides his Lordſhip takes for W the very ing in diſpute, Cs 
he ſays, that by refuſing the plaintiff's vote, he has an injury done him. For 
the refuſal can be no injury, unleſs the right of vcting be firft eſtabliſhed ; 


and that, as has been ſhewn, the verdict of a jury cannot do. The Houſe 
of Commons only, are the competent judges of the rights of election, and 


the legality of votes. Their juriſdiction in theſe caſes is part of the law of 
the land, which has been recognized by ſeveral acts of Parliament *, de- 


1. 2 Geo. 2. c 24. 
claring 


Les 23 ] 


daring that « Aach votes ſhall be deemed to be legal which hays, hben de- 
clared by the laſt determination IN THE  HovsE OF. LLONKON Tas xohuich laſt . 


TREO MO an . 1 e 


Perhaps, indeed! after the Ser of voting has been 3 in the 


| Houſe of Commons, an action at law may, as was hinted by the other 
a judges, be maintainable for the recovery of the coſts, incurred in the proſe- 
cution of the right. But to contend that an action lies before ſuch deter- 


mination, is to introduce the inconvenience which Lord Trevor ſo ſtrongly 
inſiſted upon. For ſhould an action be brought againſt a returning officer 
for refuſing an elector's vote, this would not ſtop the proceedings of the 


Houſe of Commons upon a petition: And ſhould a verdict be found by a 


jury, with damages againſt the returning officer for the refuſal, and judg- 


ment be given thereon, the Houſe might afterwards determine on the peti- 
tion, that he had no right of voting, and might puniſh the officer for 


admitting his vote. So that on one hand, he might be puniſhed by the 


court of law for refuſing the defendant's. vote; and he might be puniſhed 


on the other hand, by the Houſe. of Commans, for admitting it: which 
would be ſuch a groſs abſurdity, and ſuch a ſcandal to juſtice, as the laws of 
no country can be ſuppoſed to countenance, and which the laws of this 
country do not countenance ; for, by the ancient Law of the Land, recog- 


nirable by act of Parliament, rights of this nature can only be determined in 
the Houle of Commons. = 


A farther attempt to og the courts of law a concurrent juriſdiction with 
the Houſe of Commons, with reſpect to elections, was made i in the caſe of 
Kendal againſt John T the 5th Ann, 


This was an action in the raſe againſt the 1 for a falſe return: 


and after a verdict for the plaintiff, it was moved in arreſt of judgment, that 


the action did not lie; and the judgment was arreſted, by the VRADKHONs 
gh: of the courty who held that no aten would lie. | 


a this caſe, among other FEA it was Aged, that cha right in 
a was a parliamentary right; That the remedy therefore muſt be par- 


£2 hamentary, and could be had f no where elſe but in Ane 


It was ſaid further that hE COURT Wöbr d Wbrtibn r TAKE Nörtes ä 
oF THE Law OF PARLIAMENT; that 1T. WAS THE Law oF THE LAND: 


and, according to Lord Coke, OUGHT TO HAVE PRECEDENCY.. 


+ Holt 629, &c, Forteſe. 94: Ane ſee the 8. C. of the name of Coundell ang Joh 
Salk, 504. | 
3 Another 
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- Anordes nab aligned by there was no cauſe of action was, That the 
pf had had the EFFECT of bis election; that he was returned, and had 
| his place; there was nothing remaining wherein he could pretend himfelf 
injured, but the coſts he had been at in the proſecution, and a as to > them it 
ou _— te be ſuppoſed that the Houſe confedered them. 


In Mort, Lord Chief Juſtice Holt himſelf, i in delivering his PTY Fe 
he proper remedy is in the Houſe of Commons; and we cannot meddle 
« with it; but they can cauſe returns to be altered, and then hay l 
- fame asif the apart was ae returned. 8d | 


T bus it t apprats, * che 88 en Fr OG that endty at- 
Einpt vrhich has been made to encroach on the excluſive juriſdiction of the 


Houſe of Commons, in matters of election, either with "reſpor to electors 


or elected, has either dropped of itſelf, or been reſolutely withſtood and 


repelled by the Houſe of Commons; who have conſtantly, as they did in 


| the cafe of Goodwnn, aſſerted and maintained this juriſdiction, as their Co M- 


MON" n which they derived from their anceſtors. 


As to their right of 4 with ab to Fu 8 of the - 
elefied, that has not, in any of the cafes, been difputed. Even Sir Robert 
Atkins, who, in the caſe of Barnardiſton againſt Soame, contended moſt ſtre- 
nuouſly for affirming the judgment, ſaid, We know that the Houſe of 


Commons is now poſſeſſed of the juriſdiction of determining all queſtions concern- 


ing the election of rhew own members, fo far at leaft, as m order fo their 
* * admitted or excluded from ſuting chere. n 


Nay, in the cafe of 2 againſt White, neither Lord Holt, nor any of the 
zealous Whigs of thole days, ventured to diſpute that the juriſdiction of 
the Houſe was fully competent, as to the ſeats of ther owh members. One 

of the Lords, at a conference, faid, We do not meddle with the Commons 
right to determine their own elections; they have a ſettled poſſeſſion of it, 
« which is a right.” So that the caſe of Aſhby againſt White, though cited 
on the other ſide, nude e againſt the doctrine they labour to 


introduce. 


Navenhdeb they 3 that the £9: of being eleftedi is a common law 
right, of which no man can be deprived, but by act of Parliament. 


This, in the firſt p lace, is aſſuming a propoſition for granted, which may 
fafely be denied. The right, as was ſaid, in the caſes above cited, is a 
parliamentary r | Ho to be exerciſed only in Parliament, and therefore cog- 
nizable there only, where the duty is to be executed. 


| Beſides, 


8 
» Beſides, none can ſay that, in the preſent inſtance, Mr. Miltes's right of: 
being elected is taken away; for in truth it is only ſuſpended during the 
exiſtence of this parliament. When the body which expelled him is diſ- 
ſolved, his capacity of being elected revives. The ineapacity is not per- 
petual, but only temporary. To make it perpetual, is what, in the better 
opinion perhaps, an act of Parliament only can do. But the Houſe of 
themſelves can diſqualify any member during that Parliament. For let the 


right be a common law right, or a parliamentary right, yet, like other 
rights, it may be forfeited by crimes and miſdemeanours, &c. And who 


ſhould judge of thoſe cauſes of forfeitures, but the body of which he is a 


| member ? 


© Tndeed, the right of juriſdiction in the Houſe of Commons, in this refpect, 


is fo fully eſtabliſhed by immemorial uſage, that it cannot be diſputed, with- 
out contraverting the fundamental principles on which the Law of the Land 


depends. The Houſe, as appears from their Journals, have determined 


with reſpect to the qualifications of the elected, from time to time, down 


from the year 1553, to the preſent period: and it is by their reſolutions only, 
that perſons of various claſſes are at this day diſqualified, It is by their 
reſolutions, that— _ Bog ans e an 


1. Clergymon are not eligible. | 
The 12th October 1553, a committee was appointed to enyuite about the 
right of Alexander Newell and John Fofter to fit in the Houſe: and the 
committee reported that Alexander Newell being Prebendary of Wekuinſter, 
and thereby having a voice in the Convocation Houſe, cannot be a member 
of this Houſe ; which was agreed by the Houſe, and a writ was directed for 
another burgeſs in his place. J ate T OW oe. 1 858 


1 


: - 


We find the like reſolutions the 8th February 1620, and the 15th January 


1661, with reſpect to other clergymen. 


1 Judges are not eligible. | | ; 
„ The 28th June 1604, it was moved by Sir Edward Hobbes, as a doubt 


4 to be reſolved, Whether if a member of this Houſe be called to the place 


of a Judge, or other attendance above, during the time of Parliament, he 
« ought to ſit here during the ſame Parliament. We do not find any re- 


ſolution on this point, at that time. But on | 


The gth November 1605, the committee havirig reported two members to 
be attendants as Judges, in the higher Houſe, the queſtion was put on the 


1 286 J 


an wot. By 


Accardingly, n we e meet wich! 8 . in the Journals, EE 


the 1th April 1614, where the excluſion of the Judges is ſpoken of as an eſta- 


practice ; and we ſee, by daily experience, that whenever any members 
of the Houſe of Commons are appointed Judges, new writs are iſſued for the 


ſo notorious and recent, . it 18 needleſs to refer to chem. 


1 


| 3. 1 Officers are not eligible. 


an ſerve as a member? 


The Houſe reſolved and colored, Sy the deck of the Houſe was com-' 


manded to enter it accordingly, that from and after the end of this preſent 
Parliament, no Mayor of any city, borough, or town corporate, ſhould be 
elected, returned, or allowed to ſerve as a member of this Houſe, and if it 
did appear that any member was returned a burgeſs, that preſently a new 
writ ſhould be awarded, for the choice of another in the room and a of | 


the ſaid Mayor. 


The 14th April 2 upon a .report of the committee, that Mr. Berry, 
bailiff ikudlow, had returned himſelf. CHEE 


The WOE reſolved, That he ſhould be l 3 a new JONES made: 


And, Refolved WS] That all * and . in the like caſe, ſhould 
be removed. 


Fehn 22d May 1621-2, \ we find, that a Mayor being returned, he 
was removed, and a new writ ordered. And, on | 


The 2d June 1985, The Houſe reſolved, That no Mayor, Bailiff, or other - 
Officer of a Borough, who is the proper officer to whom the precept ought to 
be directed, is capable of being elected to ferve in Parliament for the ſame 


borough of which he is Mayor, Bailiff, or r Officer, at the time of Re e N 


4. Aliens are not eligible. 


The 28th May 1624, reſolved, upon the queſtion, That the election of Mr. 


Walter Stewa! t, being no e born ſubjeQ,, i is void: and a warrant to go 


for a new writ for Monmouth. LE : 


5. The eldeſt ſons of Szatch Peers are not « eligible. 
The 


report, Whether they ſhould de recalled; and the Houſe reſolved, W they 


election of others in their room; of which the numerous eee are 


The 2 25th June 1604, upon. a motion 5 Mr. 1 to know the opinion | 
of the Houſe, whether the 1 of a town, &c. WHEAT layiully be returned, 


LI IT; 


b to iſſue for. a new choice! in his room. 
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The 34 December 1 7755 A motion being made, and the * put, 
“ That the eldeſt ſons of the Peers of Scotland were capable, by the laws of 

« Scotland at the time of the Union, to ele& or be elected as commiſſioners 
ce for ſhires or boroughs to the Parliament of Scotland; and therefore, bythe + 


« Treaty of Union, are capable to elect or be elected to repreſent any ſhire 


e or borough in S'otlang, to fit in the Houſe of Commons! in Great De; ; 
It paſſed in the negative.— | | 8 


Accordingly, The 6th December 1708, a new writ was dere in me room 
of Lord Haddo, who, being the eldeſt fon of a Peer of that part of Great Britain · 
called Scotland, was declared incapable to ſit i in the Houle, And. 


The 18th November 1755, a new writ was ordered in the room of Charles, 


Douglas, Eſq; commonly called Lord Douglas, then become the eldeſt ſon of Y 


a peer of that part of Great Britain called Scotland, 
| Beſides theſe, which are permanent eat * 8 chills, 


the Houſe have, in various other inſtances, determined and adjudged with re- 
ſpect to the qualifications of the elected. TA have * * in 


execution nat to be eligible. | 


The 24th March 162 55 it appearing to the Hole, that Sir Thomas Moncle 
was in execution before, and at the time of, his election, a writ was s ordered 


p f 
* 


The 22d March 1661, at the election for 1 the lh Was POT to 
Mr. Conin sby, who was put in nomination for that borough : but he being a 85 
priſoner in execution for debt *, and not eligible, it was adjudged, which is 


very obſervable; that the denying the poll to him did not avord the election; 


and Mr. Cornwal and Mr. Graham, the ather candidates, were duly elected; 
The 15th.December 1 68g, on Proof of bribery in the election for Stocl- 


bridge, the Houſe ręſolved, that it was a void election: And reſolved farther, 


„ That William Montague, Eſq; be diſabled from being elected a burgeſs 
6 to ferve, in this preſent Parliament, for the borough of Stockbridge.” 


The roth Novembet 1 707, refolved, That every perſon who by an act of 
the firſt ſeſſion of the laſt Parliament, intituled, An Act for the better ſecu- 


d rity of his Majeſty's perſon and government, and of the ſucceſſion of the 


« crown of England in-the Proteſtant Line,” is diſabled, from and after the 
diſſolution or determination of the ſaid Parliament, to fit or vote as a member 
of the Houſe of Commons in any parliament to be thereafter holden, is, by. 
virtue of the ſaid act, incapable of ſitting or voting, as a member of the Houle . 
of Commons in this prefent parliament. 


* Thereaſon why a perſon in execution is not eligible, 3 is 18 kk ſuch an, one is not 
bailable ; conſequently he cannot attend to diſcharge the duty of a repreſentative: Whereas a 


| The 


perſon arreſted on melne proceſs 44mifible to bail, 
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The 7th Decembet 1708, "reſolved, That Anthony Hammond, Ek: being a 
commiſſioner 1 in the navy, and employed in the out-ports, is thereby inca- 


pole of being elected, or voting as a member of this Houſe. 


The gth June 17335 reſolved, That the accepting a commiſſi ion of Gover-. 
nor or Lieutenant-governor of any fort, citadel, or garriſon, upon the military 
eſtabliſhment of his Majeſty's guards and garriſons of Great Britain, by. any 
member of the Houſe, bein an a to in the army, does dar- vacate the 
ſeat of ſuch wen. 


Thus, even where the diualification is s by Halls, the Houſe is ; the only 


” ” 


court where the ſtatute can receive an LOG; or Where 1 n. 2 . d | 


can be made. | 


But the following inſtance ; is of itſelf ſalficient! to prove, that the Houſe a are, 
and have been acknowledged to be, the proper and 255 Judges e 


the qualifications of the elected. "ON - 


The 19th November 1606, not many old ONE the caſe of Goodwin, th the 
Speaker produced a note ſent unto him, as he ſaid, by commandment of the 
Lord Chancellor, containing the names of certain members of the Houſe, 
diſpoſed and employed by his Majeſty ſince the laſt ſeſſion in ſpecial ſervices, 
with direction To KNow THE PLEASURE OF THE Hovst, whether the 
Jn members to be conteneed, or their e ſupphed 1 with others. 


In this lift are e the names of Sir Thamas Ridgway, Trenſurer of War, and 
Sir Humphrey Winch, Chief Baron of Ireland, with others. And, 


The 22d November 1606, upon the report, warrants were ordered for the 
choice of new members in the. cee of Sir n ee b 
Minch, . 


Thus it apperrs from the foregoing precedents, that the Houſe have of 
antient time exerciſed the ſole right of determining the qualifications of the 


elected: And that this right has been recognized in one of the moſt arbitrary 


reigns, by referring to their pleaſure, to determine, whether certain members 
ſhould continues or their places be ſupplied by others. 


Tr appears likewiſe, that they have exeicifed the fight of adjudging and 
declaring the incapacity of being elected, not only as expoſitors of the 
written or Statute Law, but even where the law has been filent, they have 
adjudged perſons incapable of being elected, from the particular circumſtances 
of the caſe, and upon general principles of conftitutional policy. 


Thus, f it has been ſhewn, that from immemorial uſage, recognized and 
confirmed by the Statute Law of the "on the Houſe of Commons have me 
5 ole 
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ſuch caſes, it would neceffarity introduce a . 
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ſole right of judicature, i in all matters reſpecting elections; and indeed, it is 
clear, upon the general principles of reaſon and the ſpirit of conſtitutional po- 


licy, that ſuch a power ought to be veſted in them, and them only, as eſſential 


to the n of 1 . 5: 1 | 


- 


The denten of the Britiſh government, peihg of a a mixed nature, the 
Houſe of Commons are the body, whoſe peculiar duty it is, to vindicate the 
liberties of the people, againſt the encroachments either of che Sovereign « or © 


of the Nobles. 


The better to ſecure the ne teren the 8 are e ; and 
certain people, being qualified as the law directs, have, at ſtated timgs, the 
privilege of electing whom they pleaſe, being ene by law, to 


act as their ee in b 


if any doubt or cart Alles, in. reſpect to the qualification either of the 
electors or the elected, who does the conſtitution point out as the proper 
judges to decide in ſuch caſes? Moſt certainly, that body only, who are 
conſtituted as the repreſentatives of the people, ought to determine, upon 


points which are ſo eſſential to the preſervation of their liberties. 


_ 


None will be extravagant enough to ſuppole, 1 that the people at large, can 


exerciſe a judicial power of determining the law, with reſpect to their own : 


qualifications, or the qualifications of their repreſentatives : When the electors 


is then between them and the reſt 
been laid, though choſen for a particular place, ſerves for the whole nation. : 


of a particular county or borough have made their election, they have exe- - 
cuted their power; and ſhould any doubt ariſe, either with reſpect to their 
qualifications, or the qualifications. of the. elected, they then are parties 
intereſted in the queſtion, and conſequently cannot be judges. The queſtion 

of the people; for every member, as has 


Nothing therefore can "A more abſurd, than to ſuppoſe that they ſhould 


be judges in their own cauſe, and that their, determination, in, a matter 


wherein they are intereſted, and may therefore be Bens partial, mould 
bind the whole Sondunftr. 


It would be as abſurd to . that any cr. i courts of Weſuminiſter, 


. 6 


or any other judicature whatever, ſhould be oed to take cognizance of 


matters reſpecking the qualifications, of electors or elected. 3535 


# © 4©n 


Should any other court be admitted to a concurretit nph of racer in | 


D of 8 5 


Beſides, as it bas been e Pk hy dleQors of the partieulax ab 
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or or borough, whoſe rights are in queſtion, cannot judge of the matter in dif- 
pute, it would be highly ridiculous to imagine, that any 12 men of thoſe 
electors, ſhould have a power of determining in ſuch caſe, 


Ti coptend for ſuch a power in the courts of Weſtminſter, is not only x 


SIG! but it 18 nine e | For 


— 


As an appeal lies ultimately Com che 1 of all es courts at Weſt- 


ate, to the Houſe of Lords, the Lords 2vould become the ultimate judges 


with reſpect to the qualifications of electors and elected, which would ap- 


parently give them ſuch an hſcendancy over the Commons, as would ruin 


their independence, overthrow the balance which it has been the provident 


care of our forefathers to elſeblülh, 1 in the end, oy vi e and 
' hberties of the people. | 


1 


As this power cannot, nor ought to be Fey in any. 5 the courts at 


A Pen ſo neither can it bei in the 108 N Council, or 125 Where 


0 


The fatal effects of placing ſuch a ge elſewhere, are Bbvious and c cer- _ 
tain. Therefore, no man, who is not an enemy to the conſtitution, would 


wiſh to ſee ; any other judicature interfere with that of the Houſe of Com- 
mons. On the juriſdiction of that Houſe, the liberties of this country 


depend. Our wiſe and ſp irited anceſtors, in their Addreſs to James the 
iſt, ed, that © The Pele, liberties and ju 8 of e 


60 were che richt and inheritance of the ſubjeck“.“ We 


As it 10 ben mewn, that the Houſe have, 153 mY to * the ole 


| juriſdiction over their own members, as ſuch, that they may puniſh them by | 


expulſion, &c. That te may declare and adjudge, who are, and whoare 
not, capable of ſitting in t 


exerciſed this right, with reſpect to the late election for Middleſex, in a le- 


gal and conſtitutional manner, not only ſtrictly agreeable to the Law and 


uſage of Parliament, but conformable to the Ee « the Courts of 


| Ju uſtice 1 In Weſtminſter Hall, on ſimilar occaſions. 


It has been already Patel, by extracts Bm hs votes, wn upon Mr. 


Wilkes“ 8 being returned after his expulſion, the Houſe reſolved, That he 
an, and 1s, incqpable of beiug elected to ſerve in this preſent parliament. 


mann e that his 1 mee was not a a necflry cofequece of 


| . his 


at Houſe.—It will appear, 2005 That they have 


ture, on à ſuhject whe 


TW} 


[his * Which the Erecholdezs were. bound 4 9itake notice os, ret this 
expreſs declaration of incapacity was ſuch as all. the Freehalder;s pe Gregt 


Britain were bound to take notice of. For this, which is but an expoſition 
of their former reſolutions, is the ſolemn adjudication of a court gf judica- 
rein they have not enly a competent, but the /e 
Juriſdittion. It is therefore as binding, nay, being without appeal, it is, in 
its effect, more obligatory than a judgment of any of the, don 1 Nel 
minſter, to which every ſubject is baund to ſubmit. | 


Now, it is à known and eftabliſhed maxim, that every man is pave) to 


| M notice of the law. With what colour then dan itte Pretended, that the 


Freeholders of Middleſex had no notice of Mr. Wilkes's incapacity ? Agng- 


france of the fact th in n ome Sen M be ag Paging in ExcUle, tn nn of 
N the law never can. > h 0 0 % 5 % 18 1 VUE 9 


.£'% 
i 4 % 


Sa truth, e it 18 notorious, that 227 were ee Janorant of the 
law, nor of the- fact. The incapacity af the. perſon they thought proper to 


elect, Was, with Ne caution, ſet forth in the introductory part of 


the writ, which i ays read publickly, previous to the election. Vet, 
even this caution, N takes away all pretence of want of notice to the 
Frecholders, has been made the foungation of another objedtion. RS 


C . r 


It has been objected, on the authority of Lord Coke, that the writ can re- 
ceive no alteration, but by an act of Parliament. No one will diſpute this 


authority. But the clear anſwer to this objection is, that the writ, in reality, 


Was not altered. The body, or directory part of the writ, did not vary a 


jota from the eſtabliſhed form; but the introduction, which declares the 
cauſe of vacancy, muſt, in the nature of things, be varied according to the 


different caples which occaſion the an” PR TR 


33 


| If the vacancy is occaſioned by the death of a es it is bad, in the 


room of ſuch an one deceaſed: If it is occaſioned by acceptance of an office, 
it is ſaid, in the room of ſuch an one, he having accepted ſuch an office: If 


it is-occaſioned by the incapacity of the late member, it ſhould ſay, in the 
room of ſuch an one incapable of being elected. A in W manner with 
reſpect to other cauſes of vacaney. 


It is evident, 1 that 8 F e of Miller could neither 
be f ignorant of the fact, or of th Hapying elected a repre- 
ſentative again and again, after a le ac of his incapacity, in 
contempt of the juriſdiction of the Houſe, and in direct oppoſition to the 
Law of the Land, no preſumption could be made in their favour. Speh a 
flagrant miſruſer of their franchiſe, at leaſt ameunted to a non-uſer ; their 


Ns muſt be.conhdered. nan F 85 and the the the perſon, next upon the 


F ; poll 
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ll having che majoritz of legal Votes, 'could only, in point of reaſon and. 
w, be conſidered a as 355 ahn e nt 5 bel 


I TIE 01 neden 2" 


Had there been, in nk caſe, no line chalked out to direct the: ae. 


7 


tion of the Houſe, yet the neceſſity of the occaſion would have dictated ſuch 


a decifion; in order to maintain tieir own juriſdiction, on which the liber- 


ties of tlie people depend, againſt the contumacy of a abs $7700 en xe 


who were inſtigated to betray their own intereſts; "$209 4 


But though the reaſom and neceſſity of the dale make have ſufficiently 


1 the r 1 ann yet _— _ not 80 without prece- 
0 _ | | 0 01TH ur _ 3254 1674139 


x. . FA 
i? 6 


* * F 


On the och of May = 52 in athe caſe of the cledtion fort the . of 
Malden, the poll ood thus : 5 


For Serjeant Comyns | — LG Mr Tuffnell 4686 
Mr. Bramſton — _ 5 Sir Win. Jouytke 128 


. e having refuſed to take the oath of Qualification, they 
reſobved that his election was void. * what did they farther in this cafe ? 
why, they did not ãſſue a new writ !. But they conſidered the votes given for 


the Serjeant as thrown away: And re/olved, That Mr. * Who had 
a leſſer number of votes than the t was duly elected. 


* — 


Again, « on the 14th 1 February 1727, and 16th 5 April mY in [the 


; caſe of the election for the town of F the poll ſtood thus : 5 " 


For Mr. Ongley - = . 465 1 Mr. Orlebar — — 240 
Mr. Metcalfe 462 9079 Nr. Brace * 236 | 
It appearing that Mr. Ougley held an \ office in the Cuſtoms, and the 12 


and 13 W. 3. c. 10. againſt Officers in the Cuſtoms ſitting in Parliament 
being read, and no furrender appearing to have been made of the ſaid 


office, before the election, the Houſe re/olved, That Mr. Ongley was inca- 


pable of claiming to ſit in Parliament. Therefore, though he had the ma 


Jority of votes, they conſidered thoſe votes as thrown away: And reſolved 
farther, that Mr. Metcalfe and Mr. Orlebar were duly ere een ine 


© Or ebar had a leſſer number o of votes chin Mr. Ry var ate 


"As it is ate to be wiſhed, that thers Kool be a 1 ind . 
pondence of judgment in the ſeveral courts of judicature throughout the 


Kingdom, ſo, happily in the * inſtance, the adjudications of the cours, 
O 


38 } pes. 


of Weſtminſter ay: agree and correſpond v with: the determination of : 
the Houſe of Commons. +: 


In the caſe of the King againſt the Mayor and . of Bath, the 


15 Geo. 2. Mr. Taylor brought a mandamus to be admitted and ſorn ! into 


the office of one of the Aldermen of the city of Bath. To which it was 
returned, that he was not duly choſen; and upon that iſſue "FOR 1 8855 it 


Was t tried before Lord Chief Juſtice Lee... N 


It appeared at che trial, that by the charter of the ieh the Alder- 


men are to be elected by the Mayor, Recorder and Aldermen, or the major 


part of them; but it was agreed that the preſence of the Recorder was not 
neceſſary. It was given in evidence to the jury, that the whole number of 


electors were thirty, of whom twenty=cight were lawfully aſſembled for 
the election of an Alderman :—That for this office there were three candi- 
dates, Mr. Bigges, who had 14 votes, the ſaid Mr. Taylor, who had 13, and 


Mr. Kingston, who had one vote; but that Mr. Bigges was not duly quali- 
fied to be elected into this office, being ee a freeman or 19 corpora 


tion, nor an inhabitant of the city of Bath.” 


- Ons Biſh, and another witnels, gave evidence chat they made the objec- 


tion to Bigges, at the time of the election; and that the electors, at the time 


the candidates were propoſed, difcourſed among themſelves about Bigges, a as 


* . e not qualified. 


On the other ſide, chere was one 5 nen who was preſent at the time, 


and denied wu he heard any ſuch notice given by Bi 2%. 


n the whole of this auld Lots Chief Juſtice Lee, one of the moſt cau- 
tious Judges that ever preſided in a court, and whoſe 2 are held 1 in 


15 higheſt eſteem, gave the following direction to the Jury.—— 


That if they were ſatisfied the electors nad notice of this want of qualifi- 


cation in Bigges, that then the 13 votes for Taylor were to be looked upon 


as ſufficient to determine the election in his favour; and he told the jury, 


that if they thought the 14 had voted for a perſon, whom they knew to be 


unqualified, at the time they voted for him, their votes muſt be conſidered as 


thrown away, and they were to be deemed as not voting at all, or as con- 


ſenting to the election of Taylor: For that their diſſent could no way 57 
regarded, becauſe their voting for a perſon not qualified, was the one as if 
they had voted fora perſon not exiſting, or dead. And therefore they could ng 
be conſidered as voting againſt Mr. Taylor, ſince no man could vote againſt 4 
ther, but by voting for ſomebody elſe. So that, on the whole, he conſidered 
ried 14 a as fl ung away, and of no more avail than if they had not 
voted at a „ 0 r | 


2 £ Dpon 
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Upon this, the jury found a verdi for Taylor; ad x motion. Wis alter. 2 


with made for a new trial. 1 dil. 


'04 ſhewing eue againft the motion for a hew tic, (everat laws 0 were 
cited in ſupport of Lord Lee's direQion to the 9 Airiohg others, the 
cafe of the Queen and Hugh Boſcawen was cited, from a note of Mr. Merg % 


which was an formate, in the nature of à quo warranto, againſt 
Boſcawen, to ſhew by What authority he exerciſed the office of one of the 


capital Burgeſſes of 7ruro, in the county of Cornwall. It appeared on-ſhew- 
ing cauſe, Wy Mr. Boſcawen had 10 votes, and that one Robert 0 
had 10 likewiſe; but that no perſon was capable of being elected unleſs he 
was, at the time of the election, an inhabitant. of the borough. Mr. Beſ- 


cawen had à houſe near the town, but was not an inhabitant of the town; 


and though the Court might have granted the information againſt Mr. Boſ+ | 
cawen, on the foundation of an equality of votes, yet, Lord Parker, on 
making the rule abſolute, ſaid, He conſidered thoſe 10 votes for the unqun 


ified perſon as thrown away, and that the other re Was 24 ae . '$ 
from which the reſt of the Court did not diſſent. „ 915 


The caſe of the Ring and Mit hert, Ukewiſe, the gth Geo. 2. while that 


eminent lawyer Lord \Hardwicke was Chief Juſtice, was cited. This was 


an information in the nature of a ya warrants, againſt one Withers, for 
taking upon him the office of one of the capital Burgeſſes of Winn 


It aoncares, atone 8 that by the ancient uſage of the. borough, 


| whenever there was a vacancy of a capital Burgeſs, the Mayor had a right 


to nominate two perſons, out of which two Pony and no . we * 
and. eee que deine Wee a Sp 4.9 | 


"The defendant Withers and another were W by che Mien: pur- . 
ſuant to the cuſtom. The defendant had five votes, and the other perſon 
nominated by the Mayor had but one. But there were ſix other burgeſſes who 


inſiſted to vote, and did vote, for a perſon not nominated by the Mayor. The 
Mayors een, anon to e the 12255 for the pon not nominated by 


him. | 


The court held, that the I votes 1 the p85 not ena 27 the 
Mayor. were thrown ar. and on that foundation diſcharged the rule. 


In the” Fat the found reaſoning i in > Lord Lee's. 8 and the 


authority of caſes, the court were us in zefyling to grant a new 
Lis 95 ile e IV, e 1 
But, independent of theſe great authorities i 15 eat upon the PE of Y 
COMMON 


I 


* common ſenſe, that a vote given for a perſon diſqualified cannot be a legal 
Þ vote. For to conſtitute a legal vote two requiſites are effential: 1. That 
7 there be a capacity in the eleQor giving the vote; and 2. That there ſhould 


be a capacity in the candidate receiving it. Mr. Wilkes, therefore, having 


no capacity to receive the votes, they were AN illegal, and muſt be * 
dered as ee _— 


. 


No. weed; it has 1 admined on G other ade, ür icy: were 
thrown away: for, on the queſtion whether the foregoing elections of Mr. 
Wilkes were null and void, they were, without a diviſion, determined to be 
null and void ; which Was, in fact, e chat the yotes given for * 
were thrown away- HO: POLE IVES; DN | 


Still it is ed. on 1 other gde, that if hop were not 9566 votes for 
Mr. "Is they were nevertheleſs good votes agamft Mr. Lee. 


On an eddie 8 one Wicht be aſhamed to miſpend time in an- 
fwering uch futile objections. Did ever any one hear of votes having 
a negative quality? . "rg on Mr. Lutterel's being propoſed, a number 

of eleftors had eried out, No! could a negative of this kind be conſidered as 

a vote againſt him ? Certainly not. There is no way, as was ſaid by Lord 
Lee, of voting again a perſon, but by voting for ſome other: and if a 

number of electors might put a negative upon a candidate in ſuch a manner, 
they might keep a ſeat in parliament vacant as long as they pleaſed; whereby 


they might deprive not only their fellow Fare but the * of the aſſiſt- 
ance of a member. | 


Ir is contended, havrever, that admitting theſe. votes not to be good, yet 
the election ſhould have been declared void, and Mr. Lutterell ſhould not 
have been received. To prove this, they fay.i it has been held that the vot- 


ing for a perſon under age; who had a majority, did not make the nent 
N eleded, who had the 5 FETs 


To this it may be anſweted, That every cale muſt depend on its own cir- 
cumſtances. Where indeed the 3 incapacity is of ſuch a nature as can only be 
aſcertained by evidence, there, though the candidate having the majority 
ſhould appear to have been ineligible, yet perhaps his competitor, having the 
minority, ſhould not be received; but the election fhould be declared void. 
Becauſe it may be preſumed, that had the i incapacity been ptevioully own, 
12. e e have made choice of foine other on 
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A in the caſe of a minor, if fach a nd be fo near being of ag 
that no man an, upon view of his perſon, determine whether he be fs 5 
* 


3015 


or not, and if no certificate; or other proof of his minority, be produced, i in 
a caſe of ſuch uncertainty, it would perhaps be too much to ſay that the votes 
for him were on away, and that the next candidate ſhould be acubrtod; 


Fg 


"But if in ithis caſe any certificate, or ae evidence of 145 minority, be 
produced, or if a candidate be ſo young, that his minority is notorious and 
apparent, in theſe caſes the votes ſhould be conſidered as een away, and 
che next candidate ſhould be received. OE: al 

The true eriterion of distinction is, LED the ns be or „ be not 
notorious of itſelf, and, if not notorious of itſelf, whether there was, or was 
not, notice of it? If it be notorious of itſelf, or if it appear that the electors 
had notice of it, in either caſe it muſt be conſidered as an obſtinacy and 
contumacy in the electors, to vote for a diſqualified perſon; their votes, 
therefore, muſt be deemed as thrown I” and then gs next candidate 


ſhould be received. a PE 


The Houſe of 1 8 in much 3 will uſe 23 Shania; i; 


and if they are ſatisfied upon. evidence, that the eletars had notice of the 
incapacity of the diſqualified perſon at the time they voted for him, they will 


reject their votes; and if there be any other candidate, though with a Jeſſer 
number of votes, Cad will, as has been · done in the "_— above. cited, ad- 


mit him. 


But it is ſaid on the ah gde, that in the caſe of Mr. Walpole, who was 
returned after he was expelled, the Houſe did not receive Mr. 7. rs the 


other candidate, but declared the election void. 


True; but this caſe is by no means 1 bpb to that of the "Middleſex | 


as For though Mr. Walpole. was returned after expulſion, and 
though, as has been contended, the incapacity was the neceſſary effect of 
the expulſion, yet in as much as this was the firſt and only inſtance in which 
the electors of any county or borough had returned a perſon expelled to 


ſerve in the ſame parliament, and the electors might be preſumed not to have 


due notice of the effect of expulſion, the Houſe gave them an opportunity to 
correct their error, by giving expreſs notice, and by reſolving, that he was 
thereby incapable of WE N and at the ſame time Nees the. clec- 
tion void. | ag 


It may be aid, indeed, that by their n fob a porta rneligible, a right 
attached, by operation of law, in Mr. Taylor. But a right of this kind in 


an individual, ſtanding in competition with the rights of ſo many eleQors, 


and the law, with regard to the effect of expulſion, having never been hefore 


declared, it, was proper and juſt in the Haule to give the eleQors, Who had 
voted 


e 
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_ voted for an incapable candidate, an opportunity of making a new choice, 
after the law ng the i 3 had been N 


But chis their reſolution leaves no room to doubt what part they would 


5 have taken, if, upon a ſubſequent re- election of Mr. Walpole, there had 


been any other candidate in competition with him. For, by their vote, they 


could have no other intention than to admit ſuch other candidate; otherwiſe. 
their vote would amount to a reſolution that the ſeat ud remain vacant 
daten that perilament. 0 5 5 


But how unlike to this is the preſent caſe! ! In the eden caſe, the Houſe, 
with the ſame moderation, explained the effect of the expulſion, by declaring 


that Mr. Wilkes war thereby incapable of being elected. Still, however, 
after the fulleſt notice, after he had been again and again declared incapable 
l of being elected, they obſtinately perſiſted in chooſing him. 


Therefore, as there was not the leaſt colour for preſuming that they had not 


notice of his incapacity, and as Mr. Zutterell ſtood next upon the poll, the 


Houſe could not, without injuſtice to him, without betraying their own ju- 


riſdiction, without violating the precedents of Parhament, and the corre- 


ſponding determinations of the Courts at Weſtminſter ; in ſhort,, without 


oppoſing the tant reads voun of mae and law, wats could not tact CO. 
| than they did. 


In truth, there was no alternative bins: to admit Mr. Lutterell, or to Net 


iſuing a new writ. To have rejected Mr. Lutterell, after the law in ſuch 


| caſes had been expounded, would have been to have denied him his right: 


To have refuſed iſſuing a new writ, would have been a violation of the 


rights of the Freeholders. By arbitrarily keeping ſeats vacant, the Houſe 
may be purged, as in Oliver's time, to any degree a minifter thinks pro- 


per: And this mode of proceeding, which ſome pretended patriots affect to 


prefer, would have been, as has been ſaid, not only unjuſt with regard to Mr. 
Lutterell, but dangerous and dne with reſpect to the people. 


Nevertheleſs it 18 pretended on the other ide, that though the rejecting 


the perſon returned, and receiving the other candidate, might have been 


right, had the perſon rejected been diſqualified by act of Parliament, yet it 
is otherwiſe, as he is diſqualified only by the judgment of the Houſe. By 


this means, they contend, the franchiſes of the electors are taken away, 


which nothing but an act of Parliament can do; for that the Houſe, being 


but one of the three branches of the legiſlature, cannot make laws to es 


the people; and that though their orders and reſolutions are „ 


themſelves; yet * do nn operate without doors. 
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la anfwer to this, it is to be obſerved, that though the Houſe of. Commons, 


in their legi/latrve, capacity, as one only of the three branches of | the Legi- 


ſlature, cannot, as has been ſaid, make laws to bind the people, yet it is to be 
remembered, as was ſtated in the beginning, that they have a fuidzc:at, as 


well as a /egiflatrve capacity, and it is in their judicial capacity that they take 


cognizance of elections. Conſidered therefore as a Curt of Fudicature, their 
adjudications are as obligatory as the judgments of any other court whatever; 


nay, more * as has been intimated, becauſe they are ien appeal. 


To ſhew, however, that the judgments of Parliament are not binding 
without doors, they are extravagant enough, on the other ſide, to cite the 


caſe of the King and Queen againſt. Anollys " OF called adit Bow 5 
bum 8 caſe, which was ſhortly; thus: 8 Be ü 


þ * 


— — 
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Gerke, Knollys, Farl of Banbury | was Adil 8e the pra of Capt. 
Lawſon, by the name of Charles Knollys, Eſq; and this indictment was re- 
moved into the KH Bench, where the defendant pleaded in abatement, 
that he was a Peer. To which it was replied, that, = defendant had pet i- 


tioned the Lords in Parliament, toibe tried by his Peers; upon which the 


Lords, by an order of their Houſe, diſallowed his peerage, and diſmiſſed the 
petition. To this replication there was a demurrer, and a Jjoinder in de- 
murrer. Notwithſtanding this order of the Lords, e e Was 


en for the defendant, an and the indictment abated. _. n 


But this grounds 6n.which the Court reſted their opinion, as expreſſed by 
Lo, Holt, was that the armer of the Lords was not any. determination, for 
that the cauſe was not ptoperly before them: It was not properly before 
them, becauſe the petition was preferred to the Lords, in the ift inſtance, 


whereas it ſhould have been preferred to the King, and from his Majeſty 


have been referred to the conſideration of the : 80 that the "Ow 


to the Lords, was Coram uon judice. 


* — 


This caſe, therefore, i is not applicable to the caſe i in queſtion i in any point 
whatever. For, in Lord Banbury's caſe, the reaſon, it is ſeen, which in- 
Huenced the court, was, that the proceeding coming irregularly. before the 


| Houſe of Lords, their order thereon was not a judgment of the Houſe: From 


vrhence it is to be inferred, that if, in this caſe, the Lords had acted judicially, 
in a matter regularly laid before them, the court would, and they certainly 
muſt, have taken notice of their judgment. But, in the preſent caſe, the Houſe 5 


of Commons acted as a Court of cature, in a; cauſe regularly before 


Hams 3 their ante zen ee e nem of -the aun; ; and the 
| 1's 
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adjudi- 


1 


b adju Kenner of a court: having competent juriſdiction, more ; epxially of a 
Dy without apps is the Law if the Land. 


| 1 has already des ed "hat 3 are in this 8 as in o won 
ocker, divers Jaws for the adminiſtration of e 5 


| wat any one fay, that 4s 1 Law is not as 1 as ** Start | 
Law? that the N of particular places are not of equal force with 
the Statute Law ? And will any one fay, that the Law f Parliament is of 
| lefs force and efficacy than the Statute Law? Are not all equally the Law of 
the Land? And does not the juriſdiction of the Houſe of Commons, in 
matters of elections, ſtand upon as firm a footing as the juriſdiction of any 
_ Other court in the kingdom ? nay, has it not been ns _ and 
5 e the Statute Law? 


If! it be aſked wha, ok 8 hog dcquiredy this <juriflition; the anſwer is, 
That they gained it at the ſame time, and by the fame means that they gained 
their right of impeaching the greateſt perſonages inthe land; at the ſame time, 
and by the ſame means, that they acquired the right they exerciſe with re- 
gard to money bills, and other undoubted privileges. In ſhort, their juriſgic- 
tion in this reſpect, which is confirmed by immemorial uſage, is as ancient 
as the Common Law, and muſt beſo deemed, for no written law can be pro- 
duced which ſhews the commencement of the inftitution : It is coeval with 
the conſtitution, ' and without ſuch a Juriſdiction che Houfe of Commons, 
as has been ſhewn, could not exiſt as an independent body: And if this 
juriſdiction is queſtioned, all their other. privileges may, on as good a 
foundation, be diſputed ; fince thefe, together with many Trixie of the 
whey Houfe, « can only be ſupported by immemorial uſage. | 


A8 to the Peetense chat the Houſe, by the exerciſe of this jurifdiion, have 
taken away the franchiſes of the electors, which nothing but an act of * 
lament can do, this infinuation i 1s altogether fallacious, 


ls the probibidng of them from exerciſing their franchiſe againſt law the 
ſame thing as depriving them of it? Is it not neceſſarily underſtood in the 
exerciſe of every ee that it alk not be uſed ONT to the rules of 


une * 


bn eee they exerciſed] it 0 clearly contrary to the rules and 
| reaſon ofthe law, that, independent of the declaration of incapacity by the 
Houſe, the ſheriff might, on the authority of the caſe of Leiniſter, above cited, 
have even e to have N any poll for Mr. I ihn, and even that would not 
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have avoided the election; * any other candidate, having a majority of le- 
gal votes, would have been duly elected, 


N 4 0 ” Ferres = 
1. \ 1 * 2 oth . FP] 111107 1 Ai. 


But how does the determination of the Houſe deprive. the, ne 
their Franchiſe? No one diſputes their right: All that is contended 1 is, that 
they have exerciſed their right 1NEFFECTUALLY. Their right, as has 

been ſaid, is to vote for whom they pleaſe, being duly qualified, to repreſent 
theni, But they have wilfully and "obſtinately, with. their eyes and ears 
Open, 'voted for one diſqualified, and'of 'whoſe incapacit A they were not only 
u 


bound by law to take notice, but of which notice Was a ay and Fer 
| des them. . we , eee 


10010 3417 10 , ee eee 
„ Their Tots thereforth on. -chid ons arty a be ce nos gien 
at, all. But ſtill, though, in ſtrictneſs of law, perhaps}. a wilful miſuſer of 
a franchiſe is a cauſe of forfeiture, yet no one contends that their fratehiſe is 
1 forfeited. No one means to take away their franchiſe: They have 
ſtill the right of voting, on any future occaſion, for whom łhey pleaſe, be- 
ing duly qualified. But ſurely nd one will contend that the electors of 
Middleſex are above the law and that their Will is to Were re che ſenſe 
of the people at large, declared by: od ment) yeni ets?” © 3 
1. mm Bondi ohnuy 12% bug e motom © big 
bo it has been aid: EN an obſolete act of Het the. Ath nasser cited, 
which declares, that All elections ſhall be free without being interrupted 
« by the Pope, or by commandment of the Ning;“ much leſs, ſay the ob- 
jectors, ought lecken to be interrupted by commandiment of the 9 7 0 of 
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9 „ 0111 FR T4 
One would ſalped, by the levity of pa e Ek they who uſe 
them really meant to betray the cauſe which they affect to ſupport. That 
Elections ſhould be free, no one will difpute; but the freedom here ſpoken 
of, is a freedom limited by law. — That the Nope ſhould, 1nterfere 
with Elections, we have no. reaſon to fear; as little reaſon have we to appre- 
hend, that our Sovereign will 1 interrupt the free: courſe of Elections. Nes 
vertheleſs, it was provident in our forefathers to declare any command- 
ment of the King to be illegal; for ſhould a commandment of that kind be 
admitted, it would directly tend to deſtroy the, independence of the Houſe 
of Commons; 0 would the influence of any ather power, whatever, + But the 
objectors are to learn, that the re/olution, or the commandment, if they 
chooſe to call it ſo, of the Houſe of Commons, is not againſt law, but 
declaratory of the law of. the land. They are the proper and ole: . 
cature, entruſted with the expoſition. of the law, in ſuch caſes, EPs 


* 4+ 3 . 1 
941.5 145 


When the juriſciction of” the Houſe, however, e. can no hid > be ale 
puted, attempts are made to alarm us with the dreadful conſequences, 
Vi hich, as lome affect to , may enſue from it. At this rate, ſay 


5 they, 


= Elkckiens, te Earl 
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5 they, the Houſe of Commons may. declare that no freeholder under 10 l. 
per annum ſhall vote at an- election for a knight of the ſhire. 


Tf they were ſerious 1 in this a 88 it might eaſily be removed, 3 | 
alfurſt 5 them that the Stat. fy en.” the Vith having fixed the qualification 
of the rechoſders'a at 4 7. Per annum, it is not in we power of the Houſe of 
Commons, nor of any Judicature whatſoever, to alter 3 it: The Leg Nature 
only can en ry e ox. Ait jnifh the' . „„ 3 
et +. . Fuß 12'9 i [op {3% Xn, tr DH 1 Satt 6-6 
. : muſt,: in all oa J ultän ch bea power of judieature fome ls, 
| ay 45 7 the « Bitten has thought proper to veſt it, 
vppoſed. that 834 or ever can, be exerciſed — the expreſs 


ae + hol! 7 th n laiction Fa ie n with reſpect to 
c on ef 25 parliamentary precedents and 
author iticy of law, 1 m the'Fenteral grounds of reaſon and conſtitutional po- 
licys i BE is ident that they of ion and ought to have; the ſole and excluſive = 
right of jüdicaturg i A ſuch caſes; that it cannot, conſiſtent with the 
preſervation of *publie'libetty, be Jodged an Where elfe; and that, in the 
inſtance in LAH "pl EFerEiſec this right. not only according to the 
eſtabliſhed law and uſage of Parliahént, but in conformity with the adjudi- 
cations of the Courts at Weſtminſter, on the like occaſions. 


It is ſcarce to be credited, that. in- theſe days, which we boaſt of as en- 
lightened, the public ſhould be ſo far miſled as to queſtion the exerciſe of a 
ia on which their own welfare and ſecurity depends. 


But what ſhall be God of thoſe, who have employed every artifice thus to 
_ miſlead and irritate the mindgof ; the public, and who induſtriouſly augment 
the difficulties of adminiſtration, by obliging the miniſtry to pay that atten- 
tion to their intereſted oppoſition, which might be better empioyed” in 
improvements for the public good! 


If Lord Cole had reaſon to lament that © much time was ſpent in 1 Parlia- 
* ment concerning the right of Elections, &c. which might be more profi- 
** tably employed for the public good “, how would he have lamented, 
had he lived in theſe days, to have ſeen one Election only conſume ſo con- 
ſiderable a portion of a long ſeſſion of Parliament; and to have known, 
that this deplorable waſte of time was occaſioned by the oppoſition of a 
party, who laboured to force a member upon Parliament againſt law, whom 
| they themſelves had cauſed to be Seeg! 


24 Inſt, 49. 
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